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Executive Summary 
One of the Feder
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still achieved a success rate of approximately 70%. Remedies addressing vertical mergers also 
succeeded. Overall, with respect to the 50 orders examined, more than 80% of the Commission’s orders 
maintained or restored competition.  

For the 
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interviewed not only buyers and respondents, as had been done in the 1999 Divestiture Study, 
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meet its financial goals, what it has done in other instances when acquisitions have not met financial 
goals, and related issues.  

For their part, most buyers appeared to understand the Commission’s remedy process and expressed 
satisfaction with how it transpired. Some buyers, however, raised concerns about the limited time 
available for due diligence and the lack of access to respondents’ facilities and employees. Although 
upfront buyers raised this concern more frequently than post-order buyers, several post-order buyers 
raised it as well. In some cases, the lack of access to facilities and employees during the due diligence 
process may have delayed the buyers’ ability to compete in the relevant markets or increased the buyers’ 
costs.  

Some buyers identified unforeseen complexities in transferring “back-office” functions related to the 
divested assets,16 regardless of whether the divested assets included those functions or the buyers 
developed them internally or obtained them from third parties. When respondents did provide those 
functions on a transitional basis until buyers could perform them on their own
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II. Overview 
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FIGURE 2: Type of Remedy 

 

* “Mixed” represents an order with both structural and non-structural relief across different markets 

As shown in Figure 3, 58 of the 79 orders requiring divestitures called for upfront buyers, 19 consisted 
of post-order divestitures, and two involved both an upfront buyer and a post-order divestiture in 
different markets. Under these 79 orders, the Commission approved 121 buyers; 79 of them were 
upfront, and 42 were post-order. The majority of the divestitures to upfront buyers were of selected 
assets; the majority of the post-order divestitures were of ongoing businesses.  

FIGURE 3: Orders by Buyer Timing

 
The orders were divided into three groups based on staff’s experience with the affected industries, and 
were evaluated using three different methods: a case study method for 50 orders, questionnaire 
responses for 15 orders affecting certain industries, and an assessment of 24 orders affecting the 
pharmaceutical industry using internal and publicly available information and data.  

Structural relief 
85% (76) 

Non-structural  
7% (6) 

Mixed* 
6% (5) 

Facilitating 
entry 

2% (2) 

Upfront buyer 
73% (58) 

Post-Order 
buyer 24% 

(19) 

Post-Order 
and Upfront 

buyers, 
different 

markets 3% 
(2) 
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held the assets to be divested; requiring upfront buyers more frequently to ensure that there were buyers 
for the package of assets to be divested; and, in technical markets or in orders that raised complex 
questions, more frequently requiring the appointment of an independent third party to monitor 
compliance.  

FTC staff broadened its own due diligence so as not to rely principally on input from prospective buyers 
as to the scope of the divestiture package, by also soliciting input from other market participants, 
customers, and suppliers. Staff also began a more in-depth review of proposed buyers, including 
requiring prospective buyers to submit detailed written business and financial plans for the divested 
assets. In addition, the Bureau of Competition posted guidance concerning the remedy process on the 
FTC’s website in an effort to make the process more transparent. Staff also ensured that they were 
accessible to buyers and encouraged them to reach out if issues arose. Finally, staff began conducting 
informal follow-up interviews with buyers of divested assets after the divestiture to see how the buyer 
was doing. 

The improvements implemented as a result of the 1999 Divestiture Study continue to be a part of the 
Commission’s remedy process today.    

IV. FTC Orders Evaluated Using the Case Study 
Method 

In this study, Commission staff evaluated 50 of the 89 Commission merger orders from 2006 through 
2012 using the case study method, which compiled information obtained from interviews of respondents 
and other significant participants in each relevant market, including buyers if assets were divested, other 
competitors, and customers. Staff corroborated that information with market share information derived 
from the sales data obtained from significant competitors.  
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TABLE 2: Characteristic Counts and Percentages for Structural Remedies 

 

 

About two-thirds of the 40 orders involving structural remedies had an upfront buyer. Merging parties 
divested selected asset packages in 67% of orders compared to 40% in which they divested ongoing 
businesses. About one-half of orders included a supply agreement provision that required the respondent 
to supply the buyer of the divested assets with a product (or input into production) at agreed-upon terms 
for a certain period. Nearly 60% of the orders included provisions requiring transition services, i.e., 
provisions in the order requiring the respondent to provide certain defined services to the buyer for a 
specified period.25   

Table 2 shows that 74% of orders in the case study group included an option to appoint an independent 
third party to monitor certain provisions of the order.26 The Commission issued hold separate orders and 
asset maintenance orders in 24% and 52% of the orders, respectively.27  

 

A s  d i s c u s s e d  a b o v e ,  s t a f f  e v a l u a t e d  e a c h  r e m e d y  i n  t w o  w a y s .

 T h e  f

i r s t  w a s  c o m p e t i t i v e  o u t c o m e :  w h e t h e r  t h e  C o m m i s s i o n  s u c c e s s f u l l y  r e s t o r e d  c o m p e t i t i o n  t o ,  o r  m a i n t a i n e d  c o m p e t i t i o n  a t ,  i t s  p r e

-

m e r g e r  s t a t e .  

T h e  s

e c o n d  w a s  p r o c e d u r a l :  w h e t h e r  i n t e r v i e w e e s  r e v e a l e d  c o n c e r n s  a b o u t  t h e  

                                                 2 5  

I t  i s  i m p o r t a n t  t o  n o t e  t h a t  m a n y  o f  t h e  c h a r a c t e r i s t i c s  i n  T

a b l e  

2  

w e r e  n o t  i n d e p e n d e n t  o f  e a c h  o t h e r .

 

F o r  e x a m p l e ,  8 2 % of

 

o r d e r s  i n v o l v i n g

 

s e l e c t e d  a s s e t

s were

 

i n  r e m e d i e s  t h a

t  r e q u i r e d  a n  u p f

r o n t  b u y

er, while 63

% of orders involving o n g o i n g  

business

e s

 

w e r e  d i v e s t e d  t o  p o s t

-

o r d e r  b u y e r s .   2 6  

M o s t  

o f  t h e s e  c h a r a c t e r i s t i c s  w e r e  n o t  a p p l i c a b l e  t o  n o n -

s t r u c t u r a l  r e m e d i e s

.

 

One 

c h a r a c t e r i s t i c  t h a t  o f t e n  a p p e a r s  i n  n o n

- s t r u c t u r a l  r e m e d

ies

, however, 

is the use of monitors.

 

T h e  o p t i o n  t o  a p p o i n t  a  m

onitor was

 

i n c l u d e d  i n  9 7 %  o f  o r d e r s  t h a t  involved non-

s t r u c t u r a l  r e m e d i e s

.

 2 7  

H o l d  s e p a r a t e  o r d e r s  m a y  a l s o  i n c l u d e  a s s e t  m a i n t e n a n c e  o b l i g a t i o n s .   

B u y e r  T i m i n g % U p f r o n t  B u y e r 6 9 % Post Order Buyer  3 3 % Package Type    O n g o i n g  B u s i n e s s  4 0 % Selected Assets  6 7 % Other Characteristics    S u p p l y  Agreement  4 8 % Transition Services  5 7 % M o n i t o r 7 4 % Hold Separate Order  2 4 % Asset Maintenance Order    5 2 % 
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Commission’s remedy practices. 
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 The Method Used to Determine Whether a Remedy Was a 
Success  

Evaluating a remedy’s success required a comparison of competition (the competitive dynamic) in the 
pre-merger period with that in the post-remedy period.30 Information from the underlying investigation 
of the matter allowed for assessing pre-merger competition in the relevant markets.  

To gauge changes in competition post-
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TABLE 3: Remedy Outcomes36 

    Remedy Outcome 

Type Success 
Qualified 
Success Failure 
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Commission required remedies for anticompetitive consummated mergers included in the case studies, 
and staff examined whether those remedies succeeded. Given the differences in remedying 
consummated versus non-consummated mergers, staff analyzed results separately for consummated 
mergers. Table 4 shows the results for all horizontal mergers remedied with structural relief, separately 
for consummated and non-consummated mergers. 

Ten orders involved situations where the remedies were imposed post-consummation. Eight of these ten 
orders required divestitures, and nine buyers were approved under those eight orders. The two remaining 
orders did not require divestiture but required respondents to eliminate restrictions in their contracts with 
customers and employees that had prevented entry; in both of these orders, entry subsequently occurred, 
restoring lost competition.  

TABLE 
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Table 5 presents the percentage of orders that had remedy process concerns for the different subsets of 
orders.37 The first row includes all 50 orders. The results show that remedy process concerns arose in 
fewer than half of the orders.38  

TABLE 
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b. Divestiture of an Ongoing Business Poses Little Risk 

Fifteen orders in the study required divestiture of an ongoing business to 15 buyers equally distributed 
between upfront and post-order buyers. All of these divestitures of ongoing businesses succeeded and 
raised few concerns. The orders defined the asset packages properly to include all necessary assets, 
including, in several orders, out-of-market assets. The transition from respondents to buyers in these 
divestitures tended to be straightforward. Employees remained with the businesses, and customers 
continued to purchase the divested products resulting in little change in the relevant markets other than 
ownership.  

Although successful, several buyers of ongoing businesses raised remedy process concerns relating to 
back-office functions. One buyer said it took longer to transition back-office functions than anticipated. 
Another had difficulties transitioning information technology systems. In none of these cases were the 
difficulties serious enough to interfere with the operations of the ongoing business.  

c. Divesting Selected Assets Poses More Risk than Divesting an Ongoing 
Business, Even With an Upfront Buyer 

Twenty-eight orders required the divestiture of 33 packages of selected assets to 32 different buyers.40 
Nine of the buyers of selected assets succeeded with few, if any, difficulties. Seven were upfront buyers; 
two were post-order. Divestitures of selected assets tended to succeed when buyers had similar existing 
operations, were knowledgeable about the relevant markets, and were familiar with customers. In some 
cases, the buyers possessed similar manufacturing facilities prior to the divestiture or had a 
complementary product line into which the divested business could easily fit. Successful buyers also 
acquired brand names, and key employees were transferred.  

Fourteen additional buyers of selected assets succeeded to varying degrees but experienced 
complications. Eleven were upfront buyers; three were post-order. Some suffered from unanticipated 
gaps in the order or the purchase agreement, but these buyers were largely able to adjust their business 
plans to address these gaps and move forward. For example, one buyer noted that the order required a 
supply agreement, but did not specify where the respondent had to deliver the supplied product. As a 
result, the respondent delivered the product to a site that inconvenienced the buyer. Another buyer raised 
concerns about the limitations placed on its use of the intellectual property it acquired.  

Some buyers identified limitations with respect to the scope of the asset package. One buyer felt that the 
respondent was able to bundle multiple related products, which the buyer could not do with its more 
limited product line, hindering its ability to compete for customers. Another buyer also stated that it was 
disadvantaged because it lacked a full line of products to compete with respondent. These buyers 
ultimately competed in the market, but they believe it took them longer than it might have with a fuller 
line.  

                                                 
40 Seven of these 28 orders addressed the effects of mergers that were consummated when the Commission orders issued; the 
Commission approved eight buyers under these seven orders.  
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Because in some cases, customers might need to be persuaded to switch from a recognized supplier to a 
new one, some Commission orders imposed obligations on respondents aimed at encouraging customers 
to switch. Some orders required respondents to assign customer contracts to the buyer, and, if not 
assignable, to otherwise facilitate moving the customers to the buyer. In one such order, the respondent’s 
efforts were not effective, but the buyer nonetheless was able to persuade customers to switch to it. 
Other orders required respondents to notify recently signed customers of their right to terminate their 
contracts early and without penalty or prohibited respondents from attempting to win back customers 
from the buyers by soliciting, inducing, or attempting to induce any customer transferred to the buyers 
pursuant to the order provisions for two years. Customers were most likely to switch when the buyers 
were familiar with the customers or had a prior relationship with them.  

Sometimes the obstacles buyers faced stemmed from the need to rely on third parties in ways that were 
unknown at the time of the divestiture. In some cases, these third-party relationships complicated the 
buyers’ abilities to compete, and, in certain cases, may have contributed to the buyers’ failures. In 
several cases, the buyers needed approvals by governmental entities. In one case, this requirement 
slowed down the buyer’s entry into the relevant markets despite the respondent’s efforts to assist in the 
process. In another case, the respondent attempted to assist the buyer in securing third-party approvals, 
but the buyer was more adept at securing them than the respondent was because of its previous 
relationships with the regulators. In several cases, the buyer stepped into pre-existing relationships with 
third-party suppliers or landlords that may have included disadvantageous terms.  

c. Other Obligations 

Most merger orders impose additional obligations on the respondent beyond the divestiture to facilitate 
its success. For example, where a respondent is not required to divest back-office functions, it may be 
required to provide such services to the buyer on a transitional basis until the buyer can perform those 
functions on its own.  

In orders requiring the divestiture of selected assets, when the buyer cannot enter the market 
immediately on its own, the respondent may be required to provide supply for a specific time while the 
buyer develops the capacity to produce the product or can independently source it from a third party. 
The respondent may also be required to supply a necessary input until the buyer can arrange to source it 
independently.  
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While hold separates for the most part succeeded, several buyers identified problems with the hold 
separate arrangement that may have diminished the competitiveness of the business during this period. 
One buyer believed that the hold separate business did not respond to market pressures, resulting in lost 
sales. Another buyer noted that the hold separate manager focused on production, not sales, and that 
even production occurred only on a per-order basis. This caused inventory depletion, which required the 
new buyer to quickly build up inventory to historical levels.  

Another buyer indicated that it received outdated and inaccurate information about production and sales 
because the hold separate business had not updated the information in an accessible manner after the 
respondent closed on the underlying deal and transitioned its information to a single system. A different 
buyer could not identify historical customer prices and resorted to asking the customers what they had 
paid for the products.  

Even when successful, buyers confirmed that the hold separate period can be a time of uncertainty. In 
particular, the risk of losing key employees during this period rises. 
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respondents provide a business person point of contact, with decision-making authority
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Finally, several buyers considered the amount of information the FTC 
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Table 8: On-Market Pharmaceutical Remedies 
 

  

Successful, no 
manufacturing transfer 
required 

Successful, 
manufacturing transfer 
required 

Failure, 
manufacturing 
transfer required 

Oral Solid Generics (38) 18% (7) 
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in certain other conduct, including, for example, facilitating 
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�x be aware that staff will talk to potential buyers as well as other market participants.   
 

In its communications with staff, the proposed buyer should: 
 

�x identify all sources of financing for the acquisition of the divested assets, including private 
equity or other investors, and explain the criteria it used for evaluating such sources;  

�x explain how it, and all entities providing financing for the transaction, reviewed and evaluated 
the transaction and formed the basis for authorizing it; 

�x provide detailed financial and business plans, with supporting documentation, to demonstrate its 
competitive and financial viability; 

�x explain the underlying assumptions of its financial and business plans, including contingency 
plans if sales and other financials do not meet projections;  

�x 
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�x provide staff information regarding the 
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�x provide complete information upfront to the proposed buyer so that the buyer can be prepared to 
step into the respondent’s place with key customers, including regarding any production 
problems or supply chain issues and more in-depth sales and costs figures; 

�x work with the proposed buyer to develop a comprehensive technology transfer plan and identify 
specific employees to oversee respondent’s transfer to the new manufacturing facility; and 

�x retain a Commission-approved monitor prior to entry of the order to facilitate development of the 
technology transfer plan. 

 
The proposed buyer should identify any necessary third-party contract manufacturers for divested 
products that the buyer will not manufacture in its own facilities, and provide detailed business plans for 
investment in products in development, including internal hurdle rates.  

 


