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A major goal of this joint federal/state project is to inform industry of the problems that exist and to provide information that will enable
industry members to examine and, if necessary, reform their packaging practices. The government participants in this study are hopeful
that increased public attention to the problem of short-filling will lead dairies, producers and packers to examine and reform their
packaging processes voluntarily. Through business education efforts and warnings, government agencies will work with dairies and
packagers to correct any problems found. Packagers that, in the future, fail to pay sufficient attention to their manufacturing processes run
the risk of government enforcement actions with the possibility of fines, exclusions from government contracts, and government mandates
to change their practices. Federal, state and local officials plan to continue to coordinate their efforts to monitor the accuracy of net
content labeling of dairy products and juice, as well as other foods.
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Federal and state agencies share jurisdiction over net content labeling of dairy products and juice. The Fair Package and Labeling Act
(FPLA) and the Federal Food, Drug and Cosmetic Act require that labels on packages of certain commodities, including food, identify the
commodity, state the name and place of business of the manufacturer, packer or distributor, and state the net quantity of contents. Under
the FPLA, FDA has enforcement responsibility with respect to food. 15 U.S.C. § 1456(a). In addition, food packages with incorrect content
disclosures are considered "misbranded" pursuant to the Federal Food, Drug and Cosmetic Act, also enforced by the FDA. 21 U.S.C.
§ 343(e). The FTC retains concurrent jurisdiction over food labeling under Section 5 of the FTC Act. 15 U.S.C. § 45. Inaccurately
disclosing content on food packages is a deceptive act or practice that violates Section 5.

Historically, state and local weights and measures offices have taken primary responsibility for ensuring the accuracy of food labeling.
State and local officials conduct inspections at every step in the process of manufacturing, distributing and selling packaged goods.
States' authority to enforce their laws and regulations relating to net content labeling is subject to two caveats. First, under the FPLA, state
laws cannot be "less stringent than or require information different from" the requirements of the FPLA. 15 U.S.C. § 1461. Second, since
November 8, 1991, the Nutrition Labeling and Education Act (NLEA) of 1990(3) has preempted state and local laws that are not "identical"
to certain corresponding FDA labeling requirements. 21 U.S.C. § 343-1(a)(2). Thus, labeling requirements for food products are the same
throughout the country. FDA has proposed a rule on net content labeling of foods that incorporates the inspection procedure used in this
study, which is discussed in more detail below, and which would serve to codify current state labeling requirements and inspection
practices.

The roles and interests of each of the organizations participating in this study are described below.

The Federal Trade Commission is a law enforcement agency charged by Congress to protect the public against deceptive or unfair
practices and anticompetitive behavior. The FTC, through its Bureau of Consumer Protection, has been involved in issues concerning
packaging and labeling for many years. The FTC has been responsible for enforcement of the FPLA, adopted in 1966, with respect to
consumer commodities, excluding food as well as drugs, devices, and cosmetics. Under Section 5 of the FTC Act, the FTC also has
authority to take action against inaccurate net content statements on all commodities as deceptive practices and can seek remedies
ranging from a cease and desist order to redress for consumers injured by deceptive practices.

The FTC's interest in labeling accuracy stems from its role in protecting consumers from deceptive practices. Because reports of short-
filling of milk have come from a number of states across the country (for example, Colorado, Indiana and Minnesota) and have involved
products that are purchased using federal monies, FTC staff coordinated an investigation of this issue with colleagues at NIST, USDA,
FDA and the states. Staff of the FTC's Bureaus of Consumer Protection and Economics worked closely with federal and state officials in
coordinating, collecting and compiling the information for this report.

Working in partnership with the states, Food and Consumer Service of the USDA seeks to provide needy persons with access to a more
nutritious diet. FCS oversees the fifteen food assistance programs of USDA. States determine most administrative details regarding
distribution of food benefits and the eligibility of participants, and FCS funds cover most of the states' administrative costs.

USDA's major food assistance programs targeted to school age children include the National School Lunch Program and the School
Breakfast Program. Each school day, the National School Lunch Program serves about 26 million children in over 93,000 schools. More
than half of these children receive the meal free or at a reduced price. Almost 6½ million children participate in the School Breakfast
Program. About 80% of school breakfasts are served free.(4)

USDA has a strong interest in the accuracy of net content labeling of milk and juice. In particular, USDA regulations require that eight
ounces of milk be offered with every subsidized school breakfast or lunch. In 1996, USDA subsidized approximately 5½ billion school
breakfasts and lunches. If milk or juice supplied to schools is short-filled, USDA can seek administrative remedies ranging from restitution
and corrective actions by the dairy or juice producer through suspension and debarment of the dairy or juice producer from future federal
non-procurement contracts.(5)

NIST, in the Department of Commerce, was established by Congress to support industry, commerce, scientific institutions and all
branches of government. The Office of Weights and Measures (OWM) at NIST works to promote uniformity among the states in weights
and measures standards, laws and practices to facilitate trade and protect businesses and consumers. OWM sponsors the National
Conference on Weights and Measures (NCWM), a voluntary standards organization of state weights and measures officials and
representatives of industry, consumers and federal agencies. NCWM's goal is to achieve uniformity in laws, regulations and other
procedures through local adoption of its standards. NIST and NCWM work closely with industry members to promote equity in the
marketplace and improve industry practices in matters involving weights and measures.

In 1981, NCWM adopted NIST Handbook 133.(6) This handbook was prepared by NCWM and NIST as a procedural guide for compliance
testing of net content statements on packaged goods, in other words, to check whether the stated net content on the package conforms to
federal and state legal requirements for net content declarations. Almost all states currently use the procedures set forth in NIST
Handbook 133 to examine net content labeling.(7) Because there have been some minor revisions to NIST Handbook 133 since 1981,
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Retailers Approved 
Rejected

57 
18 
75

76.00% 
24.00%

Packagers/Dairies Approved 
Rejected

28 
13 
41

68.29% 
31.71%

All Establishments Approved 
Rejected

143 
34 
177

80.79% 
19.21%

Type of Establishment Disposition Number of Inspection
Lots

Results

Schools Approved 
Rejected

13 
3 
16

81.25% 
18.75%

State/Federal Facilities Approved 
Rejected

7 
0 
7

100.00% 
0.00%

Retailers Approved 
Rejected

19 
4 
23

82.61% 
17.39%

Packagers/Dairies Approved 
Rejected

20 
5 
25

80.00% 
20.00%

All Establishments Approved 
Rejected

59 
12 
71

83.10% 
16.90%

Type of Establishment Disposition Number of Inspection
Lots

Results

Schools Approved 
Rejected

7 
5 
12

58.33% 
41.67%

All Establishments Approved 
Rejected

7 
5 
12

58.33% 
41.67%

Type of Establishment Disposition Number of Inspection
Lots

Results

Schools Approved 16 51.61% 

Minnesota

Mississippi

Montana
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