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concerns because they effectively give one group of health care professionals the ability to 
restrict access to the market by another, competing group of health care professionals, thereby 
denying health care consumers the beneýts of greater competition.3 In addition, APRNs play a 
critical role in alleviating provider shortages and expanding access to health care services for 
medically underserved populations.4 For these reasons, the FTC staff has consistently urged state 
legislators to avoid imposing restrictions on APRN scope of practice unless those restrictions 
are necessary to address well-founded patient safety concerns.5 Based on substantial evidence 
and experience, expert bodies have concluded that ARPNs are safe and effective as independent 
providers of many health care services within the scope of their training, licensure, certiýcation, 
and current practice.6 Therefore, new or extended layers of mandatory physician supervision may 
not be justiýed.

Moreover, additional supervision requirements may not be tailored to accommodate the myriad 
relationships ï collaborative, consulting, or referral-based ï among APRNs, primary care 
doctors, specialty physicians, and other health care professionals, and may impair the abilities 
of health care professionals and provider institutions to develop new models of health care 
delivery in response to consumer preferences, health care needs, and new technologies. Under 
traditional as well as emerging models, all of these providers can contribute to safe, efýcient, 
and coordinated patient care, consistent with each professional’s education, licensure, and 

3.	 Particular types of physician supervision or ñcollaborative practiceò requirements, and the ways they can 
empower physicians to impede APRN entry into health services markets, are discussed infra, text accompanying 
notes 37-47.

4.	 APRNs already provide a disproportionately high share of primary care services in medically underserved areas 
and for medically underserved populations, and they may be better able to meet increasing demand in such 
contexts when they can work independent of undue supervision requirements. See generally Nat’l Governors 
Ass’n, NGA Paper: The Role of Nurse Practitioners in Meeting Increasing Demand for Primary Care 
(2012), http://www.nga.org/ýles/live/sites/NGA/ýles/pdf/1212NursePractitionersPaper.pdf [hereinafter NGA 
Primary Care Paper].

5.	 FTC and staff advocacy comments, testimony, and letters are detailed in Section III of this paper, below, and 
these and related comments are listed in Appendix 1 of this policy paper, and available on the FTC policy web 
page at http://www.ftc.gov/policy/advocacy/advocacy-ýlings.

6.	 See, e.g., IOM Future of Nursing Report, supra note 2, at 98-99; NGA Primary Care Paper, supra note 
4, at 7-8 (study funded by U.S. Depôt Health & Human Servs., reviewing literature pertinent to NP safety 
and concluding ñNone of the studies in the NGAôs literature review raise concerns about the quality of care 
offered by NPs. Most studies showed that NP-provided care is comparable to physician-provided care on 
several process and outcome measures.ò); Christine E. Eibner et al., RAND Health Report Submitted to 
the Commonwealth of Massachusetts, Controlling Health Care Spending in Massachusetts: An Analysis 
of Options 99 (2009), http://www.rand.org/content/dam/rand/pubs/technical_reports/2009/RAND_TR733.pdf 
[hereinafter ñEibner et al., Massachusetts Reportò] (ñstudies have shown that they provide care similar to that 
provided by physicians.ò) Some of the primary research underlying these assessments is cited infra note 137.

http://www.nga.org/files/live/sites/NGA/files/pdf/1212NursePractitionersPaper.pdf
http://www.ftc.gov/policy/advocacy/advocacy-filings
http://www.rand.org/content/dam/rand/pubs/technical_reports/2009/RAND_TR733.pdf
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capabilities. Effective collaboration between APRNs and physicians does not necessarily require 
any physician supervision, much less any particular model of physician supervision.

The competition concerns voiced in FTC staff’s scope of practice advocacy comments are 
consistent with the policy analysis of a 2011 Institute of Medicine (IOM) report, The Future of 
Nursing: Leading Change, Advancing Health.7 The Future of Nursing report provides expert 
advice based on ñ[e]vidence suggest[ing] that access to quality care can be greatly expanded 
by increasing the use of . . . APRNs in primary, chronic, and transitional care,ò8 and expresses 
concern that scope of practice restrictions ñhave undermined the nursing professionôs ability 
to provide and improve both general and advanced care.ò9 The report found that APRNsô 
scope of practice varies widely ñfor reasons that are related not to their ability, education or 
training, or safety concerns, but to the political decisions of the state in which they work.ò10 
The report recognizes FTC competition advocacy in this area and speciýcally exhorts the FTC 
and the Antitrust Division of the U.S. Department of Justice to pay continued attention to the 
competition issues raised by scope of practice regulations.

The FTC has looked to the ýndings of the IOM and other expert bodies ï analyses based on 
decades of research and experience ï on issues of APRN safety, effectiveness, and efýciency.11 
Based on those expert analyses and ýndings, as well as our own reviews of pertinent literature 
and stakeholder views, the FTC staff has urged state legislators and policymakers to consider the 
following principles when evaluating proposed changes to APRN scope of practice.

OO Consumer access to safe and effective health care is of critical importance.

OO Licensure and scope of practice regulations can help to ensure that health care consumers 
(patients) receive treatment from properly trained professionals. APRN certiýcation and 

7.	 IOM Future of Nursing Report, supra note 2. The IOM was established in 1970 as the health arm of the 
National Academy of Sciences. Id. at iv. The IOM web page, with links to general descriptions of the IOM, 
IOM reports, and other IOM activities, is at http://www.iom.edu/.

8.	 IOM Future of Nursing Report, supra note 2, at 27; see also id. at 88 (ñGiven current concerns about a 

http://www.iom.edu/
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I.	INTEREST AND EXPERIENCE OF THE FTC

http://www.ftc.gov/sites/default/files/attachments/competition-policy-guidance/hcupdate.pdf
http://www.ftc.gov/sites/default/files/attachments/competition-policy-guidance/hcupdate.pdf
http://www.ftc.gov/tips-advice/competition-guidance/industry-guidance/health-care
http://www.ftc.gov/news-events/events-calendar/2003/02/health-care-competition-law-policy-hearings
http://www.ftc.gov/news-events/events-calendar/2008/04/innovations-health-care-delivery
http://www.ftc.gov/news-events/events-calendar/2008/04/innovations-health-care-delivery
http://www.ftc.gov/news-events/events-calendar/2008/11/emerging-health-care-competition-and-consumer-issues
http://www.ftc.gov/news-events/events-calendar/2008/11/emerging-health-care-competition-and-consumer-issues
http://www.ftc.gov/reports/pharmacy-benefit-managers-ownership-mail-order-pharmacies-federal-trade-commission-report
http://www.ftc.gov/reports/pharmacy-benefit-managers-ownership-mail-order-pharmacies-federal-trade-commission-report
http://www.ftc.gov/news-events/events-calendar/all
http://www.ftc.gov/policy/reports
http://www.ftc.gov/os/2009/05/V090009louisianadentistry.pdf
http://www.ftc.gov/os/2009/05/V090009louisianadentistry.pdf
http://www.ftc.gov/os/2008/09/V080018illconlaws.pdf
http://www.ftc.gov/os/2013/03/130311actelionamicusbrief.pdf
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Competition research and advocacy are an important part of the FTC’s statutory mission.17 
While Section 6 of the FTC Act18 gives the Commission the authority to conduct investigations 
that might lead to enforcement actions, it also grants more general authority to investigate and 
report on market developments in the public interest, including authority to make legislative 
recommendations based on those investigations.19

The FTC has frequently utilized this unique authority to explore competition dynamics in the 
health care industry. For example, in 2003 the Commission and the Antitrust Division of the U.S. 
Department of Justice jointly conducted extensive hearings on health care competition issues.20 
Based on those hearings, along with an FTC-sponsored workshop and independent staff research, 
the two agencies in 2004 jointly released a comprehensive report on health care competition.21 
Among other topics, the hearings and report addressed potential competition concerns associated 
with professional regulations in the health care sector, including licensure and scope of practice 

17.	 For a general discussion of the FTCôs ñpolicy research and developmentò mission and the role of the advocacy 
program, see, e.g., William E. Kovacic, The Federal Trade Commission at 100: Into Our 2nd Century 
(2009), http://www.ftc.gov/ftc/workshops/ftc100/docs/ftc100rpt.pdf (regarding ñpolicy R&Dò see pp. 92-109; 
regarding advocacy see pp. 121-24); see also James C. Cooper, Paul A. Pautler, & Todd J. Zywicki, Theory 
and Practice of Competition Advocacy at the FTC, 72 Antitrust L.J. 1091 (2005); Maureen K. Ohlhausen, 
Identifying Challenging, and Assigning Political Responsibility for State Regulation Restricting Competition, 
2 Competition Pol’y Int’l 151, 156-7 (2006) (competition advocacy ñbeyond enforcementò of the antitrust 
laws); William E. Kovacic, Measuring What Matters: The Federal Trade Commission and Investments in 
Competition Policy Research and Development, 72 Antitrust L.J. 861 (2005); Timothy J. Muris, Chairman, 
Fed. Trade Commôn, Remarks at the International Competition Network Panel on Competition Advocacy 
and Antitrust Authorities, Creating a Culture of Competition: The Essential Role of Competition Advocacy 
(Sept. 28, 2002), http://www.ftc.gov/public-statements/2002/09/creating-culture-competition-essential-role-
competition-advocacy; Arnold C. Celnicker, The Federal Trade Commission’s Competition and Consumer 
Advocacy Program, 33 St. Louis U. L.J. 379 (1989); Maurice E. Stucke, Better Competition Advocacy, 82 St. 
John’s L. Rev. 951 (2008). For a recent overview, see Tara Isa Koslov, Competition Advocacy at the Federal 
Trade Commission: Recent Developments Build on Past Success, 8 CPI Antitrust Chron. 1 (2012).

18.	 15 U.S.C. Ä 46.
19.	 Id. at Ä 46(a), (b), (f).
20.	 See Competition in the Health Care Marketplace, supra note 15.
21.	 Fed. Trade Comm’n & U.S. Dep’t of Justice, Improving Health Care: A Dose of Competition (2004), 

http://www.ftc.gov/reports/healthcare/040723healthcarerpt.pdf [hereinafter FTC & DOJ, A Dose of 
Competition].

http://www.ftc.gov/ftc/workshops/ftc100/docs/ftc100rpt.pdf
http://www.ftc.gov/public-statements/2002/09/creating-culture-competition-essential-role-competition-advocacy
http://www.ftc.gov/public-statements/2002/09/creating-culture-competition-essential-role-competition-advocacy
http://www.ftc.gov/reports/healthcare/040723healthcarerpt.pdf
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regulations.22 Related professional regulation issues also were the subject of prior FTC research23 
and competition advocacy.24

II.	 BACKGROUND ON APRNS AND SCOPE OF 
PRACTICE ISSUES
II.A.	 Advanced Practice Registered Nurses

Most state practice laws recognize APRNs as a distinct category of nursing professional.25 
An APRN is a nurse practitioner with a graduate nursing degree, in addition to undergraduate 
nursing education and practice experience, who has been trained to provide a broad range of 
services, including the diagnosis and treatment of acute and chronic illnesses.26 Nationally, ñ[m]
ore than a quarter of a million nurses are APRNs . . . who hold masterôs or doctoral degrees and 
pass national certiýcation exams.ò27 In addition, APRNs generally attend nationally accredited 
education and training programs, and receive certiýcation from nationally accredited certifying 

http://www.ramblemuse.com/articles/cox_foster.pdf
file://\\apps\workprod\OPP\04120PP\OPPFiles\Advocacy\Policy%20Papers\APRN%20scope%20of%20practice\%20Comments%20of%20the%20Bureau%20s%20of%20Competition,%20Consumer%20Protection,%20and%20Economics%20of%20the%20Fed.%20Trade%20Comm'n%20to%20the%20Council%20of%20the%20District%20of%20Columbia%20on%20Proposed%20Bill%206-317%20to%20Create%20Specific%20Licensing%20Requirements%20for%20Expanded%20Role%20Nurses
file://\\apps\workprod\OPP\04120PP\OPPFiles\Advocacy\Policy%20Papers\APRN%20scope%20of%20practice\%20Comments%20of%20the%20Bureau%20s%20of%20Competition,%20Consumer%20Protection,%20and%20Economics%20of%20the%20Fed.%20Trade%20Comm'n%20to%20the%20Council%20of%20the%20District%20of%20Columbia%20on%20Proposed%20Bill%206-317%20to%20Create%20Specific%20Licensing%20Requirements%20for%20Expanded%20Role%20Nurses
file://\\apps\workprod\OPP\04120PP\OPPFiles\Advocacy\Policy%20Papers\APRN%20scope%20of%20practice\%20Comments%20of%20the%20Bureau%20s%20of%20Competition,%20Consumer%20Protection,%20and%20Economics%20of%20the%20Fed.%20Trade%20Comm'n%20to%20the%20Council%20of%20the%20District%20of%20Columbia%20on%20Proposed%20Bill%206-317%20to%20Create%20Specific%20Licensing%20Requirements%20for%20Expanded%20Role%20Nurses
https://www.ncsbn.org/2567.htm
https://www.ncsbn.org/2567.htm


8

boards.28 There are four types of APRNs: nurse practitioners (NPs); nurse midwives (NMWs); 
certiýed registered nurse anesthetists (CRNAs); and clinical nurse specialists (CNSs).29 Despite 
this range of available specialties, most APRNs are engaged in primary care,30 and most APRNs 
are trained and licensed to provide a broad range of primary care services.31 This policy paper 
synthesizes FTC staff advocacy comments regarding regulations applicable to APRNs and NPs 
generally, rather than regulations focused on specialized APRNs such as CRNAs or NMWs.32

APRNs, like other health care professionals, are subject to various categories of state regulation. 
In all states and the District of Columbia, APRNs face licensure requirements that determine 
who may enter the profession.33 Related scope of practice rules further deýne the types of 
services APRNs are authorized to provide and the extent to which they are permitted to practice 

28.	 See id. at 23, 41-42.
29.	 See id.
30.	 See, e.g., Catherine Dower & Edward O’Neil, Robert Wood Johnson Found., Research Synthesis Report No. 

22: Primary Care Health Workforce in the United States, 6 (2011), http://www.rwjf.org/content/dam/farm/
reports/issue_briefs/2011/rwjf402104/subassets/rwjf402104_1 (ñPrimary care NPs make up the majority of the 
profession, with over 60 percent reporting their main clinical specialty to be family care.ò).

31.	 See, e.g., Eibner et al., Massachusetts Report, supra note 6, at 99 (describing range of services); NGA 
Primary Care Paper, supra note 4, at 3-4.

32.	 While this policy paper does not speciýcally discuss them, other FTC staff advocacy comments have addressed 
issues pertaining to specialized APRNs, as well as speciýc business models within which APRNs may practice 
(such as limited service clinics). See, e.g., Comment from FTC Staff to the Ky. Cabinet for Health and Family 
Servs. (Jan. 2010), 

http://www.rwjf.org/content/dam/farm/reports/issue_briefs/2011/rwjf402104/subassets/rwjf402104_1
http://www.rwjf.org/content/dam/farm/reports/issue_briefs/2011/rwjf402104/subassets/rwjf402104_1
file:///\\apps\workprod\OPP\04120PP\OPPFiles\Advocacy\Policy%20Papers\APRN%20scope%20of%20practice\FTC%20Staff%20to%20the%20Kentucky%20Cabinet%20for%20Health%20and%20Family%20Services%20Concerning%20Regarding%20Proposed%20Rule%20to%20Regulate%20Limited%20Service%20Clinics%20
file:///\\apps\workprod\OPP\04120PP\OPPFiles\Advocacy\Policy%20Papers\APRN%20scope%20of%20practice\FTC%20Staff%20to%20the%20Kentucky%20Cabinet%20for%20Health%20and%20Family%20Services%20Concerning%20Regarding%20Proposed%20Rule%20to%20Regulate%20Limited%20Service%20Clinics%20
http://www.ftc.gov/os/2010/02/100202kycomment.pdf
http://www.ftc.gov/os/2012/03/120327kirktonmissouriletter.pdf
http://www.ftc.gov/os/2012/03/120327kirktonmissouriletter.pdf
http://www.ftc.gov/os/2012/03/120327kirktonmissouriletter.pdf
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independently.34 While entry qualiýcations for APRNs are increasingly similar from state to state, 
the regulations that deýne APRN scope of practice continue to vary widely.35 Some scope of 
practice restrictions are procedure-oriented, limiting APRNsô ability to prescribe medicines, refer 
for, order, or perform certain tests or procedures, or treat certain indications.36 Other restrictions 
focus on the types of patients APRNs may see. For example, APRNs may not be allowed to 
ñexamine a new patient, or a current patient with a major chas  in diagnosis or treatment plas  

34.	T racy Yee et al., Nat’l Inst. for Health Care Reform, Research Brief No. 13, Primary Care 
Workforce Shortages: Nurse Practitioner Scope-of-Practice Laws and Payment Policies 2 (ᴉeb. 2013), 
http://www.s hcr.org/PCP-Workforce-NPs.

	 As with other health care professios ls, the states may deýs  professios l prerogatives and limits broadly 
or narrowly, through statutory law, administrative rules and decisions, and judicial decisions. Compare, e.g., 
Ala. Code ÄÄ 34-21-81(ק) (012ץ), wh ch deýs s ñAdvanced Pract ce Nursingò as ñ[t he delivery of health 
care services by registered nurses who have gained additional knowledge and skills through successful 
completion of an organized program of nursing education that prepares nurses for advanced practice roles as 
cert ýed regist red nurse pract t os rs, cert ýed nurse midwives, cert ýed nurse anest etist , and clis c l nurse 
specialist ;ò with La. Rev. Stat. Ann. Ä 37:913(3)(a)-(b) (012ץ), wh ch describes APRN scope of pract ce as 
including:

( )	 Assessing patients, analyzing and synthesizing data, and knowledge of and applying nursing 
principles at an advanced level.

( i)	 Providing guidance and t ach ng.

( ii)	 Working with patients and families in meeting health care needs.

( v)	 Collaborating with other health care providers.

( )	 Managing pat ent ô ph sic l and psychosocial ealth-illness stat s with regard t  nursing care.

( i)	 Utilizing research skills.

( ii)	 Analyzing multiple sources of data and identifying and performing certain acts of medical 
diagnosis in accordance with the collaborative practice agreement.

( iii)	Making decisions in solving patient care problems and selecting treatment regimens in 
collaboration with a licensed physician, dentist, or other health care provider as indicated.

( x)	 Consulting with or referring patients to licensed physicians, dentists, and other health care 
providers in accordance with a collaborative practice agreement.

	 See also La. Admin. Code tit. 46, pt. XLVII, § 4505 (2012) ( ouisiana Stat  Board of Nursing regulat ons 
regarding APRNs).

35.	 IOM Future of Nursing Report, supra not  2, at 98.; see also NGA Primary Care Paper, supra not  4, at 2.
36.	 For example, under Florida law, an APRN may ñ[m]onitor and alter drug therapies,ò Fla. Stat. Ä 464.012(3)

(a), but may not prescrib  controlled substances, Fla. Stat. Ä 83902(2) and 8390.5(1) (restricting controlled 
substance prescription to certain ñpractitionersò and deýning practitioners to include physicians, but not
APRNs).

http://www.nihcr.org/PCP-Workforce-NPs
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unless the patient is seen and examined by a supervising physician within a speciýed period of 
time.ò37

In addition, somewhat more than half of U.S. states maintain physician supervision requirements 
for APRNs.38 In other words, besides limits on the types of patients APRNs may see or the types 
of procedures APRNs may perform, these statesô scope of practice rules restrict the degree to 
which APRNs may practice independently. Physician supervision may be required for all APRN 
practice,39 or for particular practice activities such as prescribing medications.40 Supervision 
rules sometimes deýne the parameters of supervision more speciýcally. Some require that 
APRN patient charts be reviewed at some particular frequency;41 some limit the number of 
independent APRNs one physician may supervise,42 or restrict the physical distance permitted 
between a supervising physician and a supervised APRN. Florida law, for example, imposes 
broad supervision requirements on APRN practice, while also specifying that an APRN cannot 

37.	 IOM Future of Nursing Report, supra note 2, at 101. The report catalogues various regulatory restrictions on 
nursing practice. Id. at 100-02 box 3-1, 157-61 annex 3-1 (regarding state scope of practice restrictions for nurse 
practitioners).

38.	 See id., especially 157-61 annex 3-1 (specifying state-by-state requirements for supervision or mandatory 
ñcollaborative practiceò for, e.g., APRN treatment, diagnosis, or prescribing). According to the National Council 
of State Boards of Nursing, 27 states require supervision or a collaborative practice agreement for APRN 
practice. See APRN Maps, supra note 25 (follow ñCNMò hyperlink under ñIndependent Practiceò heading) (22 
states plus District of Columbia permit independent practice).

39.	 See, e.g., Fla. Stat. Ä 464.012(3) (2012) (APRN can perform functions within S.O.P. only after ñentering into a 
supervisory relationship with a physicianò and subsequently ýling established practice protocol with regulator). 
La. Rev. Stat. Ann. Ä 37:913(8) (2012) (formal written collaborative practice agreement required for both ñacts 
of medical diagnosis and prescriptionò).

40.	 Regarding more general and particular statutory deýnitions, see supra note 34 (comparing general Alabama 
deýnition with more speciýc enumeration of APRN practice under Louisiana law). Regarding prescribing, see 
APRN Maps, supra note 25 (follow ñCNMò hyperlink under ñIndependent Prescribingò heading) (22 states 
plus District of Columbia permit independent practice); see also, e.g., La. Rev. Stat. Ann. Ä 37:913(8) (2012) 
(formal collaborative practice agreement required for prescribing); W.VA. CODE ÄÄ 30-7-15(a)-(b) (signed 
collaborative practice agreement with physician required for APRN prescribing).

41.	 See, e.g., Miss. Code Ann. Ä 73-15-20(3) (2012) (requiring establishment of a ñcollaborative/consultative 
relationshipò); Id. Ä 73-15-20(C)(3) (each ñcollaborative/consultative relationshipò must include ñformal quality 
assurance/quality improvement program,ò including at review of at least the lesser of 20 or 10% of APRNôs 
charts each month.)

42.	 See, e.g., Fla. Stat. Ä 458.348(4)(a)-(b), (c) (2012) (subsections a-b restrict number of ofýces physician 
may supervise).

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=Fla.+Stat.+%A7+464.012
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=Miss.+Code+Ann.+%A7+73-15-20
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=Miss.+Code+Ann.+%A7+73-15-20
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practice more than a certain distance from the primary place of practice of his or her supervising 
physician.43

Some supervision rules use different terminology to the same or similar effect. A state may 
require physician ñdelegationò of responsibilities to an APRN; Texas law, for example, 
imposes various supervision and delegation restrictions on APRN prescribing and diagnosis.44 
Alternatively, a state may impose certain ñcollaborative practiceò requirements on APRNs, 
requiring that an APRN enter into a written agreement with a physician to deýne the parameters 
of the APRNôs permitted practice.45 This can be viewed as a de facto supervision requirement, 
to the extent that the APRN cannot practice without securing the approval of an individual 
physician, whereas the terms of physician practice are in no way dependent on APRN input. In 
Louisiana, for example, an APRN must practice under a formal written collaborative practice 
agreement if he or she is to work to the full extent of APRN scope of practice, including ñacts of 
medical diagnosis and prescription,ò as otherwise permitted under Louisiana law.46 West Virginia 
and Kentucky law require written collaborative practice agreements for APRN prescribing.47

II.B.	 Competition Perspectives on Professional 
Regulations that Restrict APRN Scope of Practice

Together, licensure and scope of practice regulations for APRNs and other health care 
professionals serve important consumer protection objectives, including safety and quality. 
To meet fully the interests of health care consumers, however, requires weighing competition 
considerations when evaluating the potential costs and beneýts of particular scope of practice 

43.	 Id., Ä 458.348(4) (c) (requires either on-site supervision or, ñ[a]ll such ofýces that are not the physicianôs 
primary place of practice must be within 25 miles of the physicianôs primary place of practice or in a county that 
is contiguous to the county of the physicianôs primary place of practice. . . .ò); see also Mo. Code Regs. Ann. tit. 
20 Ä 2150-5.100 (2) (A)-(B) (2012) (ñan APRN who provides health care services that include the diagnosis and 
initiation of treatment for acutely or chronically ill or injured personsò may not be more than 50 miles by road 
in federally-designated health professional shortage areas and not more than 30 miles by road otherwise).

44.	 Tex. Occ. Code Ann. § 157.051 (2012).
45.	 FTC staff are not aware of any state that imposes comparable requirements of collaborative practice on 

physician scope of practice, although some states impose various requirements on physicians who elect to enter 
into collaborative practice agreements with APRNs or others. Whether a state explicitly requires a physician to 
supervise a collaborating APRN or not, asymmetrical collaboration requirements imposed on APRNs effectively 
create de facto supervision requirements where an APRN can only practice under terms agreeable to a licensed 
physician. For a general discussion of the relationship between supervision and collaboration requirements, see 
Lauren E. Battaglia, Supervision and Collaboration Requirements: the Vulnerability of Nurse Practitioners and 
Its Implications for Retail Health, 87 Wash. U. L. Rev. 1127, 1137-38 (2010).

46.	 La. Rev. Stat. Ann. 
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rules. The goal should be to avoid imposing restraints that may tend to impair competition in a 
way that is greater than necessary to address legitimate health and safety concerns.

II.B.1.	 Framework for Evaluating Licensure and Scope of 
Practice Regulations

Licensure is, by its nature, a process that establishes the conditions for entry into an occupation. 
As a threshold matter, any regulation or law that establishes entry conditions for an occupation 
tends to reduce the supply of individuals otherwise willing to provide the services associated 
with that occupation.48 Licensure is commonly required for many occupations, however, and 
can be justiýed on a number of grounds. Generally, an applicant for licensure must demonstrate 
a minimum degree of competence, based on education and training, to obtain the government’s 
permission to provide professional services in a given jurisdiction.49 Scope of practice rules 
further deýne the professional services a licensed health care practitioner is authorized to 
provide, and may prohibit a health care practitioner from offering certain services without 
ýrst obtaining a speciýc license or certiýcation, obtaining and documenting a speciýc form of 
supervision, or meeting other regulatory requirements. Unlicensed practice, or the provision of 
services outside one’s scope of practice, generally is prohibited by statute and may be subject to 
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interest.54 More generally, proponents of licensure also claim that quality of services may be 
higher in licensed professions.55

At the same time, APRN licensure and scope of practice regulations may sometimes restrict 
competition unnecessarily, which can be detrimental to health care consumers and have broader 
public health consequences. APRNs are trained, and in most states licensed, to provide a broad 
range of primary care services that are also provided by primary care physicians; indeed, there is 
increasing agreement among health authorities that APRNs could safely provide an even broader 
range of primary care services, if regulatory and reimbursement policies would permit them to do 
so.56 Additional scope of practice restrictions, such as physician supervision requirements, may 
hamper APRNsô ability to provide primary care services that are well within the scope of their 
education and training. When APRN access to the primary care market is restricted, health care 
consumers ï patients ï and other payors are denied some of the competitive beneýts that APRNs, 
as additional primary care service providers, can offer. In addition, to a certain extent, some 

54.	 The suggestion of a net social loss is not often made with regard to physician or nursing licensure in particular, 
and we do not make it here. But see generally 

http://kaiserfamilyfoundation.files.wordpress.com/2013/01/8167.pdf
http://kaiserfamilyfoundation.files.wordpress.com/2013/01/8167.pdf
http://mn.gov/health-reform/images/TaskForce-2012-12-14-Roadmap-Final.pdf
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incumbent physicians may be insulated against the degree of competition APRNs can offer.57 It 
may be in the economic self-interest of those physicians to propose and advocate the adoption 
of restrictions on APRN licensure and scope of practice; and such physicians might be biased 
towards doing so.58 Other factors, such as historically entrenched forms of training and care 
delivery, dated or erroneous beliefs about the training or performance of unfamiliar professions, 
or even professional bias, may contribute to advocacy on behalf of excessive APRN regulation.59

As discussed in greater detail below,60 a growing body of evidence suggests that APRNs can, 
based on their education and training, safely perform many of the same procedures and services 
provided by physicians. Thus, scope of practice restrictions may eliminate APRNs as an 
important source of safe, lower-cost competition. Such a reduction of competition may lead to a 
number of anticompetitive effects.61

57.	 This is true even though APRNs and physicians are not perfect substitutes, and even though many of the 
services provided by APRNs and physicians are complementary rather than competitive. FTC staff do not 
suggest that APRN and physician scope of practice should be the same, but that both APRNs and physicians are 
able to provide an overlapping set of services. ñMost observers conclude that most primary care traditionally 
provided by physicians can be delivered by NPs and PAs.ò OTA Health Tech. Case Study, supra note 8, at 
39. See also Ass’n of Amer. Med. Colls., Physician Shortages to Worsen Without Increases in Residency 
Training (n.d.), https://www.aamc.org/download/150584/data/physician_shortages_factsheet.pdf [hereinafter 
AAMC, Physician Shortages]. In its projections of physician supply and demand, the AAMC assumes that 
each additional two NPs (APRNs or physician assistants) reduce physician demand by one, which suggests that 
APRNs and primary care doctors are actual or potential competitors for at least some set of services.

58.	

https://www.aamc.org/download/150584/data/physician_shortages_factsheet.pdf
http://www.hhh.umn.edu/people/mkleiner/pdf/Final.occ.licensing.JOLE.pdf
http://www.hhh.umn.edu/people/mkleiner/pdf/Final.occ.licensing.JOLE.pdf
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Licensure and scope of practice regulations thus have potential positive and negative 
consequences for health care consumers. Consumers are protected by assurances that their health 
care providers meet minimum criteria for education, training, knowledge and skills, which 
supports critical safety and quality objectives. At the same time, however, when licensure and 
scope of practice restrictions are broader than necessary to protect patient health and safety, they 
may increase the cost of APRN-delivered services and impede APRNsô ability to enter the market 
or expand the range of services they offer. These effects, in turn, may diminish competitive 
pressures that would otherwise apply to price and quality of some physician-delivered services.

II.B.2.	 Analysis of Scope of Practice Limitations Should 
Account for the Value of Competition

Policy changes should be based on the best information available, and decisionmakers should 
strive to identify and evaluate the potential beneýts of laws and regulations as well as their 
potential costs. We urge that the regulatory review process consider the beneýts of competition 
and the potential adverse competitive impact of regulations, along with other legitimate policy 
goals.62

The approach proposed by FTC staff takes into account the potential competitive impact of 
professional regulations, as well as any potential countervailing health and safety beneýts, 
the likelihood that the regulations will redress those concerns, and the availability of any less 
restrictive means of achieving the same legitimate results. This approach also recognizes that 
competition can work to favor, rather than undermine, health care quality, which means that 
policymakers do not necessarily have to choose between protecting consumers and promoting 
competition: increased consumer protection and increased competition can occur at the same 
time. We urge legislators and policymakers to apply the following analytical framework to 
evaluate the reasonably available evidence:

OO Will the regulation signiýcantly impede competition by, for example, making it more costly 
or difýcult for the regulated group of professionals to enter into competition, or expand 
their practices, or by otherwise increasing the cost of health care services or reducing their 
availability?

62.	 We do not mean to suggest that physician or nursing licensure generally leads to net social loss. Speciýcally, 
for purposes of this policy paper, we assume that both a baseline APRN licensing regime and some regulatory 
limits on APRN scope of practice are necessary and desirable, even where additional scope of practice 
restrictions may be overly burdensome. See supra notes 51-55 and accompanying text. A detailed discussion of 
the potential competitive harms done by particular undue regulatory restrictions on APRN practice is the subject 
of Section III.A of this policy paper, infra.
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OO Are there any signiýcant and non-speculative consumer health and safety needs that 
particular regulatory restrictions, extant or proposed, are supposed to meet?

OO Do those particular regulations actually provide the intended beneýts ï such as 
improvements in health care outcomes or a reduced risk of harm from poor-quality services 
ï or are there good grounds to think they are likely to provide those beneýts?

OO Are there other demonstrated or reasonably likely consumer beneýts associated with the 
proposed regulation (e.g., reduced information or transaction costs for consumers who are 
choosing among providers, reduced consumer confusion in distinguishing among different 
types of providers, etc.)?

OO When consumer beneýts are slight, insubstantial, or highly speculative, a regulation that 
imposes non-trivial impediments to competition is not justiýed. 63

OO If pertinent consumer harms have occurred, or risks are found to be substantial, is the 

O
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III.	 APRN SCOPE OF PRACTICE COMPETITION 
ADVOCACY COMMENTS AND 
ADDITIONAL ANALYSIS BY FTC STAFF

file://\\apps\workprod\OPP\04120PP\OPPFiles\Advocacy\Policy%20Papers\APRN%20scope%20of%20practice\FTC%20Staff%20Comment%20Before%20the%20Massachusetts%20House%20of%20Representatives%20Regarding%20House%20Bill%202009%20Concerning%20Supervisory%20Requirements%20for%20Nurse%20Practitioners%20and%20Nurse%20Anesthetists%20(Jan.%202014)
file://\\apps\workprod\OPP\04120PP\OPPFiles\Advocacy\Policy%20Papers\APRN%20scope%20of%20practice\FTC%20Staff%20Comment%20Before%20the%20Massachusetts%20House%20of%20Representatives%20Regarding%20House%20Bill%202009%20Concerning%20Supervisory%20Requirements%20for%20Nurse%20Practitioners%20and%20Nurse%20Anesthetists%20(Jan.%202014)
http://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-comment-massachusetts-house-representatives-regarding-house-bill-6-h.2009-concerning-supervisory-requirements-nurse-practitioners-nurse-anesthetists/140123massachusettnursesletter.pdf
http://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-comment-massachusetts-house-representatives-regarding-house-bill-6-h.2009-concerning-supervisory-requirements-nurse-practitioners-nurse-anesthetists/140123massachusettnursesletter.pdf
http://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-comment-massachusetts-house-representatives-regarding-house-bill-6-h.2009-concerning-supervisory-requirements-nurse-practitioners-nurse-anesthetists/140123massachusettnursesletter.pdf
http://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-comment-massachusetts-house-representatives-regarding-house-bill-6-h.2009-concerning-supervisory-requirements-nurse-practitioners-nurse-anesthetists/140123massachusettnursesletter.pdf
http://www.ftc.gov/os/2013/03/130319aprnconroy.pdf
http://www.ftc.gov/os/2013/03/130319aprnconroy.pdf
http://www.ftc.gov/os/2012/09/120907wvatestimony.pdf
http://www.ftc.gov/os/2012/09/120907wvatestimony.pdf
http://www.ftc.gov/os/2012/09/120907wvatestimony.pdf
file:///\\apps\workprod\OPP\04120PP\OPPFiles\Advocacy\Policy%20Papers\APRN%20scope%20of%20practice\Comment%20from%20FTC%20Staff%20to%20the%20Hon.%20Thomas%20P.%20Willmott%20&%20Hon.%20Patrick%20C.%20Williams,%20La.%20House%20of%20Representatives
file:///\\apps\workprod\OPP\04120PP\OPPFiles\Advocacy\Policy%20Papers\APRN%20scope%20of%20practice\Comment%20from%20FTC%20Staff%20to%20the%20Hon.%20Thomas%20P.%20Willmott%20&%20Hon.%20Patrick%20C.%20Williams,%20La.%20House%20of%20Representatives
http://www.ftc.gov/os/2012/04/120425louisianastaffcomment.pdf
http://www.ftc.gov/os/2012/03/120326ky_staffletter.pdf
http://www.ftc.gov/os/2012/03/120326ky_staffletter.pdf
http://www.ftc.gov/os/2011/05/V110007texasaprn.pdf
http://www.ftc.gov/os/2011/05/V110007texasaprn.pdf
http://www.ftc.gov/os/2011/03/V110004campbell-florida.pdf
http://www.ftc.gov/os/2011/03/V110004campbell-florida.pdf
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leading each ñpatient-centeredò team.71 As noted above, the FTC staff has not questioned the 
utility of team-based care or the notion that some types of care may require extensive medical 
training. At the same time, particular supervision requirements can burden, rather than facilitate, 
team-based care. The FTC staff questions, therefore, whether evidence supports a statutory 
mandate for some particular model of team-based care that is always led by a primary care 
physician. The FTC staff also asks whether evidence supports the contention that patients receive 
substandard care, or are harmed, when the law does not impose speciýc supervision requirements 
on APRNs and their patients.

http://www.aafp.org/dam/AAFP/documents/about_us/initiatives/AAFP-PCMHWhitePaper.pdf
http://www.aafp.org/dam/AAFP/documents/about_us/initiatives/AAFP-PCMHWhitePaper.pdf
http://www.ama-assn.org/resources/doc/arc/ama-letter-ftc-wv.pdf
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III.A.	 Potential Competitive Harms from APRN Physician 
Supervision Requirements

APRN physician supervision requirements raise several related competitive concerns. By 
restricting APRNsô access to the marketplace, supervision requirements may deprive health care 
consumers of the many beneýts of competition among different types of health care providers. 
This reduction in competition may exacerbate provider shortages and thereby contribute to 
access problems, particularly for underserved populations that already lack adequate and 
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consumers.73 Beyond aggregate or average projected shortages, the United States suffers 
from widespread distributional problems in the supply of health care professionals.74 Reduced 

http://bhpr.hrsa.gov/healthworkforce/reports/physwfissues.pdf
http://muafind.hrsa.gov/index.aspx
http://www.hrsa.gov/shortage/
http://www.ahrq.gov/research/findings/factsheets/primary/pcwork3/index.html
https://www.aamc.org/download/100598/data/
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the United States.77 It has been estimated that approximately sixty-ýve million Americans live in 
such ofýcially designated shortage areas.78

In many areas, those shortages are expected to persist or worsen, especially in light of health 
care reform efforts that will enable many more Americans to obtain health care insurance.79 As a 
result, millions of Americans soon will have a greater ability to pay for health care – especially 
routine primary care and preventive services they currently do without80 – but it is unclear how 
the existing population of practitioners can meet this increasing demand.81

Each of the seven FTC staff advocacy comments cites state-speciýc data to underscore national 
concerns about access to care. In Louisiana, for example, FTC staff noted that 

77.	 Shortage Designation: Health Professional Shortage Areas & Medically Underserved Areas/Populations, 
Health Resources & Servs. Admin., http://www.hrsa.gov/shortage/ (last visited Feb. 3, 2014) (estimating that 
approximately 7,500 additional primary care physicians would be required to change these HPSA designations, 
based on a population to practitioner ratio of 3,500:1. HRSA had previously estimated shortages of about 
16,000 primary care physicians based on a different model, and continues to recognize that other sources and 
models suggest higher shortage numbers); see also HRSA Physician Workforce Report, supra note 73, at 70-
72; Kaiser Found., Improving Access, supra note 56, at 1 (inadequate supply of primary care providers is one 
of the ñmajor health care challenges facing the U.S. todayò; and it is estimated that ñU.S. will face an estimated 
shortage of 91,000 physicians, split about evem̾̾

http://www.hrsa.gov/shortage/
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more than half of Louisianaôs population lives in a federally-designated [HPSA]. 
All 64 Louisiana Parishes contain HPSAs, and 53 entire Parishes comprise primary 
care shortage areas. An estimated 765,000 Louisianans ï more than 17 percent of 
the State’s population – lack health insurance.82

FTC staff cited a Louisiana Department of Health and Hospitals report indicating that ñ[s]
hortages affecting the accessibility and availability of primary-care physicians . . . pose a 
signiýcant problem in the delivery of healthcare in Louisiana.ò83 Staff also cited state-speciýc 
sources projecting that health care reform would exacerbate shortages as more Louisiana 
consumers gain health insurance and seek access to primary health care services.84 FTC staff 
have raised analogous concerns about existing professional shortages and access to basic health 
care services in other APRN advocacy materials.85

Health policy experts have long considered the role APRNs might play in alleviating provider 
shortages, particularly if APRNs are subject to fewer and less costly restrictions. For example, in 
1986, what was then the U.S. Congress Ofýce of Technology Assessment observed,

The use of nurse practitioners (NPs) and physician assistants (PAs) to provide 
primary health care traditionally provided only by physicians developed during 
the 1960s in response to a perceived shortage and maldistribution of physicians. 
Societal support for this innovation in the delivery of health ָ

Ssirictins. 

http://www.ncsl.org/issues-research/health/primary-care-state-profiles.aspx
http://www.ncsl.org/issues-research/health/primary-care-state-profiles.aspx
http://hpsafind.hrsa.gov/HPSASearch.aspx
http://new.dhh.louisiana.gov/assets/oph/Center-RS/healthstats/DHHHlthCreRprtCrd_2009.pdf
http://new.dhh.louisiana.gov/assets/oph/pcrh/10-03-2012_PC_MAP.jpg
http://new.dhh.louisiana.gov/assets/oph/pcrh/10-03-2012_PC_MAP.jpg
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potential for NPs and PAs to improve access and to lower costs while maintaining 
the quality of care.86

Moreover, although ñ[m]ost observers conclude that most primary care traditionally provided 
by physicians can be delivered by NPs and PAs,ò87 OTA also observed that APRNs (NPs) faced 

http://www.cdc.gov/nchs/data/nhsr/nhsr004.pdf
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the most common non-physician health care providers of primary care services,ò93 and they 
provide a large number of primary care services – independently in some states, and subject to 
collaborative practice agreements or supervision requirements in other states.94 APRNs ñ[t]ake 
health histories and provide complete physical exams; diagnose and treat acute and chronic 
illnesses; provide immunizations; prescribe and manage medications and other therapies; order 
and interpret lab tests and x-rays; provide health teaching and supportive counseling.ò95

As primary care provider shortages have worsened, APRNs have played an even greater role in 
alleviating the effects of shortages and mitigating access problems. For example, APRNs make 
up a greater share of the primary care workforce in less densely populated areas, less urban 
areas, and lower income areas, as well as in HPSAs.96 Relative to primary care physicians, 
APRNs are more likely to practice in underserved areas and care for large numbers of minority 
patients, Medicaid beneýciaries, and uninsured patients.97 In addition, the shorter and less costly 
education and training requirements of APRN practice suggest that APRNs may be able to meet 

93.	 NGA Primary Care Paper, supra note 4, at 4. One recent study, based on Medicare billing data, suggests 
9.5% growth in the number of Medicare patients seen by NPs, from 1998 to 2010. Kuo et al., supra note 90, 
at 1238. An April, 2013 Berkeley Forum Report suggests a roughly 10% NP share of primary care visits in 
the state, with data from other states ranging from 5.1% (New Jersey) to 29.8% (Missouri). Berkeley Forum, 
Univ. of California, Berkeley, A New Vision for California’s Healthcare System: Integrated Care with 
Aligned Finan
Mc 
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care services. . . . Expanded utilization of NPs has the potential to increase access 
to health care, particularly in historically underserved areas.100

Conversely, when additional and unnecessary restrictions are imposed on APRNs, access 
problems are more likely to be exacerbated, with patients deprived of basic care. One study 
suggests that relatively stringent APRN scope of practice rules are associated with fewer per 
capita practitioners,101 and analogous evidence has been developed regarding restrictions on 
specialized APRNs102 and other non-physician health care providers.103 A recent study attempts to 
assess, at least for Medicare patients, the share of primary care treatment undertaken by APRNs 
or NPs, depending on the state regulatory environment in which they practice.104 We encourage 
additional empirical research regarding the effects of alternative scope of practice regulations on 
access to primary care in underserved areas, and for underserved populations, as well as research 
regarding the health effects associated with changes in access.

III.A.2.	 Excessive Supervision Requirements May Increase 
Health Care Costs and Prices

http://www.cna.org/sites/default/files/research/0203440000.pdf
http://www.cna.org/sites/default/files/research/0203440000.pdf
http://content.healthaffairs.org/content/32/7/1236/reply
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order to practice independently,105 at least some costs are imposed on both contracting parties.106 
Either sort of cost may harm patients, to the extent that higher costs diminish access to care, 
and may harm health care consumers, as well as public and private third-party payors to the 
extent that some increased costs may be passed along as higher prices. These concerns should 
be considered against the backdrop of the general issue of supply expansion (or contraction), as 
explained above. Moreover, we note that APRNs tend to be relatively low cost providers, which 
might enhance savings associated with a supply expansion.107

Typically, such laws require an APRN to secure an agreement with a particular licensed 
physician in order to engage in some or all of the APRNôs otherwise permitted practice. Those 
requirements can be akin to physician supervision requirements. Independent of his or her 
education, training, certiýcation, and experience, an APRN can practice only on terms acceptable 
to a particular licensed physician. Depending on the particular statutory requirements, those 
terms might include, for example, the number of times the physician reviews the APRNôs charts, 
the frequency with which, or situations in which, the APRN will consult with the physician, or 
the physicianôs approval of the APRNôs practice plans or protocols.108 Each transaction to secure 
an agreement imposes costs on both the APRN and the physician. Compliance with the contract 
also can imply costs and beneýts for both parties.109

It is important to remember that collaboration and professional oversight are the norm in states 
that do not require direct physician supervision or ñcollaborative practiceò agreements. Patterns 

105.	For purposes of this policy paper, ñindependentò APRN practice means the APRN is neither employed nor 
directly supervised by a physician.

106.	See, e.g., La. Rev. Stat. Ann. § 37:913(8)-(9) (2012); Ky. Rev. Stat. § 314.042; W. Va. Code Ä 30-7-15a; FTC 
Staff Connecticut Letter, supra note 65, text accompanying notes 32-37. Although costs are imposed on both 
parties, the immediate impact is asymmetrical: it largely disfavors APRNs. Hence, physicians may tend to be 
less concerned about these regulatory costs.

107.	A study conducted for the Commonwealth of Massachusetts by the RAND Corporation suggests concrete 
savings that might be associated with expanded APRN (and PA) scope of practice, due to the lower costs and 
prices that tend to be associated with APRN-delivered services: ñbetween 2010 and 2020, Massachusetts could 
save $4.2 to $8.4 billion through greater reliance on NPs and PAs in the delivery of primary care.ò Eibner et 
al., Massachusetts Report, supra note 6, at 103-04 (describing conditions for upper and lower bound estimates 
and projections). A California report by the Berkeley Forum estimates that expanded use of APRNs and PAs, 
facilitated by scope of practice and reimbursement reform, should result in a ñhealthcare expenditure decrease 
of between $1.4 billion and $1.8 billion in current-year dollars from 2013-2022,ò in that state. Berkeley Forum, 
supra note 93, at 2.

108.	A summary table of supervisory requirements, state by state, can be found at IOM Future of Nursing Report, 
supra 
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of collaboration are independently established by institutional providers, from large hospital 
systems to small physician practices, to individual practitioners, with the particulars varying 
according to resources and demands at the point of service.110 Health and safety standards 
may be established by the professions themselves, institutional providers, health and safety 
regulators, and the courts.111 Individual APRNs ï even those practicing independently ï can and 
do refer patients to physicians or hospitals. They also may choose to consult or collaborate with 
physicians where the APRNs (and professional standards) deem it useful or important, and they 
may develop models of consultation and collaboration that they and collaborating physicians 
deem useful or important, under terms agreeable to all collaborating parties. None of our 
questions about the costs (or beneýts) of particular legal or regulatory requirements is meant to 
impugn any privately implemented model of professional collaboration or oversight.

However, to the extent that a ñcollaborationò agreement covers physician services for which 
neither party would choose to contract, absent a regulatory requirement, and for which there are 
no good grounds to suppose that health and safety beneýts accrue to patients, those costs are 
unnecessary. Some of these added costs may be passed on to individual health care consumers, as 
well as public and private third-party payors.

These types of ñcollaborationò and supervision requirements establish physicians as gatekeepers 
who control APRNsô independent access to the market. Thus positioned, some physicians may 
simply refuse to enter into such agreements, which could effectively preclude certain APRNs 
from practicing at all. Other physicians may be willing to form agreements, but may offer prices 
and other terms that are not competitive; they may be particularly able to do so in markets where 
potential supervising physicians are in short supply and where APRNs must contract to work 
at all. Hence, the prices APRNs must pay to obtain collaborative practice agreements may tend 
to rise, even where the APRNs can ýnd physicians with whom to contract. Consequently, some 
APRNs who manage to secure mandatory collaboration agreements may pay more for them than 

110.	It has been reported that more than half of all nurse practitioners are employed in private physician practices 
(27.9%) or hospitals (24.1%), among other institutional provider settings. John K. Iglehart, Expanding the Role 
of Advanced Practice Nurse Practitioners – Risks and Rewards, 368 N. Engl. J. Med. 1935, 1937 (2013).

111.	

http://www.iom.edu/~/media/Files/Perspectives-Files/2012/Discussion-Papers/VSRT-Team-Based-Care-Principles-Values.pdf
http://www.iom.edu/~/media/Files/Perspectives-Files/2012/Discussion-Papers/VSRT-Team-Based-Care-Principles-Values.pdf
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explained above, under these circumstances, the prices physicians charge for collaborative 
agreements may tend to rise, or the quantity or quality of collaborative input may tend to fall.117
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practices, hospitals, retail clinics, and other providers to experiment with þexible oversight and 
collaboration arrangements for employed or otherwise-afýliated APRNs.

Health care providers that employ or contract with APRNs typically develop and implement their 
own practice protocols and their own team-based collaboration and supervision protocols, to 
promote improved quality of care, satisfy their business objectives, and comply with applicable 
regulatory requirements.122 They do so independent of the question whether their states impose 
particular supervision or ñcollaborationò strictures. Rigid supervision requirements ï imposed 
by statute or regulation – can arbitrarily constrain this type of innovation, as they can impose 
limits or costs on new and beneýcial collaborative arrangements, limit a providerôs ability to 
accommodate stafýng changes across central and satellite facilities or preclude some provider 
strategies altogether.123 For example, if supervision requires a speciýc written agreement between 
an individual APRN and an individual physician,124 or restricts the number of APRNs a physician 
may supervise,125 providers may be constrained in their ability to develop and implement more 
variable or þexible models of team-based care, consultation, and oversight, according to patient 
needs and institutional needs and resources.126 In addition, as addressed in FTC staff’s Florida 
comments, restrictions on the permissible physical distance between APRNs and supervising 

122.	See id.; Julie Sochalski & Jonathan Weiner, Health Care System Reform and the Nursing Workforce: Matching 
Nursing Practice and Skills to Future Needs, Not Past Demands, in IOM Future of Nursing Report, supra note 
2, at app. F.

123.	See Julie Fairman, Factors Influencing Value – Enhancing Entrepreneurship in Health Care Delivery (RAND 
Policy Symposium, Oct. 4, 2011). We recognizing that not all such requirements are costly or limiting for all 
providers and that, there may be practical limits to effective supervision, wherever some form of supervision is 
desirable.

124.	See, e.g., La. Rev. Stat. Ann. § 37:913(3)(a) (2012); see also La. Admin. Code tit. 46, pt. XLVII, Ä 4505 (2012).
125.	See, e.g., Mo. Code Regs. Ann. tit. 20 § 2150-5.100 (2) (D) (no more than 3 APRNs per collaborating 

physician); Fla. Stat. Ä 458.348(4)(a)-(b) (restricting number of ofýces primary and specialty care physicians 
may supervise). FTC staff recognize that there may be practical limits to effective supervision of APRNs by 
physicians (assuming such supervision is sometimes needed), and these kinds of limitations may make sense 
under particular circumstances. Indeed, some APRNs might welcome them. It might sometimes be important 
that a physician (or specialist, or sub-specialist) is in the same room, the next room, or at least quickly 
accessible in the same building. We question, however, whether these kinds of limitations are inherently 
beneýcial in all contexts, such that there is a legitimate basis to impose them arbitrarily across the board, as 
these regulations do.

126.	Cf. Christine Everett et al., 
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doctors may restrict providersô ability to develop new models of networked or telemedicine-
facilitated collaboration.127

APRNs also have played a central role in the development of alternative settings for care 
delivery, notably retail clinics. Retail clinics ï sometimes called ñstore-basedò or ñlimited 
serviceò clinics ï typically are located within larger retail stores, such as chain drugstores, 
and typically are staffed by APRNs. Consumers have found retail clinics to be a convenient, 
þexible, and cost-effective choice for basic medical care comprising a limited set of primary 
care services including, for example, treatment for minor infections (sore throats, ear infections, 
sinus infections, etc.), the provision of immunizations, and routine preve"

http://content.healthaffairs.org/search?author1=Ateev+Mehrotra&sortspec=date&submit=Submit
http://content.healthaffairs.org/search?author1=Judith+R.+Lave&sortspec=date&submit=Submit
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III.A.4.	 Mandated Collaboration Agreements Between APRNs 
and Physicians Are Not Needed to Achieve the Benefits 
of Physician-APRN Coordination of Care

Collaboration and coordination among health care providers are very often beneýcial.131 
Indeed, improved collaboration and coordination among health care providers are fundamental 
goals of many current health care quality and cost-containment initiatives. Antitrust law and 
policy recognize the potential for procompetitive provider collaborations, consistent with such 
initiatives. But effective collaboration does not require that physicians formally supervise 
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based on the APRNôs training, certiýcation, licensure, and experience.135 State-level APRN 
licensure and certiýcation requirements already require safe and responsible practice, including 
collaboration and referral to meet patients’ needs.

Improved collaboration and coordination among all health care providers is a fundamental goal 
of many health care quality and cost-containment initiatives. Team based care, in particular, 
has been the focus of many private and public innovations in health care delivery.136 Effective 
collaboration does not, however, inherently require that physicians formally supervise APRNs. 
Unless there are legitimate and substantiated health and safety justiýcations for mandatory 
physician supervision of APRNs, state legislators and regulators should carefully consider 
whether the goals of collaboration and coordination can be achieved via less restrictive 
alternatives. Under many circumstances, licensed APRNs can safely decide for themselves when 
their scope of practice requires or encourages collaboration with a physician – just as licensed 
physicians are trusted to decide when to collaborate with other physicians.

III.B.	 APRN Supervision Requirements Should Serve Well-
Founded Patient Protection Concerns

FTC staff fully recognize the critical importance of patient health and safety. None of the 
forgoing discussion is meant to undercut the valid health and safety concerns that motivate 
many regulations governing health care professionals. We defer to state legislators to survey the 
available evidence, determine the optimal balance of policy priorities, and deýne the appropriate 
scope of practice for APRNs and other health care providers.

135.	A report by the Robert Wood Johnson Foundation describes several private and public models of innovative 
ways to use APRNs in team-based care. Robert Wood Johnson Found., How Nurses are Solving Some of 
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However, in the course of preparing previous advocacy comments addressing particular 
supervision requirements, FTC staff have looked to the ýndings of the IOM and other expert 
bodies ï analyses based on decades of research and experience ï on issues of APRN safety, 
effectiveness, and efýciency.137 We have also conducted our own reviews of pertinent literature 
and considered stakeholder input. Based on our research, the kinds of supervision requirements 
examined in FTC staffôs APRN advocacies do not appear to be justiýed by legitimate health 
and safety concerns. Speciýcally, our research did not identify signiýcant evidentiary support 
for either the claim that independent APRN practice gives rise to signiýcant safety concerns, 
or the claim that mandatory supervision requirements redress such concerns. In Louisiana, for 
example, there was no record of patient harm associated with expired or defective collaborative 
practice agreements. Similarly, in Florida, it appeared that statutory restrictions on independent 
APRN practice were imposed despite, rather than because of, a legislative history suggesting that 
APRNs had been providing safe care under prior, less restrictive, supervision standards.138

FTC staff thus encourage state legislators considering APRN supervision requirements to 
familiarize themselves with ongoing ñnatural experimentsò in many locations across the United 
States. As the IOM observed, APRNs have provided diverse primary care services for decades, 
and in many jurisdictions and care settings they have done so without mandatory physician 

137.	See, e.g., supra notes 6, 8, 86-89 (observations from IOM, the Ofýce of Technology Assessment, and the 
National Governorsô Association, among others); see also IOM Future of Nursing Report, supra note 2, at 98-
99 (citing S.A. Brown & D. E. Grimes, A Meta-analysis of Nurse Practitioners and Nurse Midwives in Primary 
Care, 44(6) Nursing Research 332 (1995); Julie Fairman, Making room in the Clinic: Nurse Practitioners 
and the Evolution of Modern H
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supervision or collaborative practice requirements. For this reason, the IOM concluded, ñthe 
contention that APRNs are less able than physicians to deliver care that is safe, effective, and 
efýcient is not supported by the decades of research that has examined this question.ò139 To 
the contrary, a large body of empirical research strongly suggests that APRNs are safe and 
effective providers of diverse primary care services.140 Similarly, we have not seen research 
suggesting that the safety or quality of primary care services declines when APRN supervision or 
collaborative practice requirements are lessened or eliminated.

FTC staff recognizes that particular contexts of care – including particular kinds of patients, 
procedures, or health care settings ï might require some form of supervision. We speciýcally 
note, however, that independent prescribing authority does not appear to fall within this category. 
The ability to write prescriptions ï at least for non-controlled substances,141 such as prescribing 
antibiotics to treat strep throat ï is one of the deýning criteria for independent APRN practice 
and has been an ongoing source of contention.142 Studies have examined outcomes associated 
with APRNs with independent prescribing authority, and the results have suggested comparable 
outcomes between APRNs and physicians.143 FTC staff are not aware of any contrary empirical 
evidence to support the contention that there are patient harms or risks associated with APRN 

139.	IOM Future of Nursing 
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care providers can, and typically does, occur even without mandatory physician supervision 
of APRNs.

When faced with proposals to narrow APRN scope of practice via inþexible physician 
supervision and collaboration requirements, legislators are encouraged to apply a competition-
based analytical framework and carefully scrutinize purported health and safety justiýcations. In 
many instances, legislators may well discover that there is little or no substantiation for claims 
of patient harm. If, however, health and safety risks are credible, regulations should be tailored 
narrowly, to ensure that any restrictions on independent APRN practice are no greater than 
patient protection requires.

This policy paper will be available on the FTC website, along with related resources and an up-
to-date index of FTC staff comments on APRN issues. The FTC hopes to continue to serve as a 
resource for state legislators who seek our views on these and other competition policy issues, 
and we welcome a continued dialogue with all interested stakeholders.
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APPENDIX 1
APRN Scope of Practice Advocacies
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documents/ftc-staff-comment-massachusetts-house-representatives-regarding-house-bill-
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