
https://www.ftc.gov/tips-advice/competition-guidance/industry-guidance/oil-and-gas
https://www.ftc.gov/tips-advice/competition-guidance/industry-guidance/oil-and-gas


 
 

    

 

    

      

    

 

  

   

   

  

   

  

  

 

  

  

  

  

 
  

  
   

 
     

nationwide basis, based on ethanol production capacity and actual ethanol production.  For both 

measures, HHIs are calculated for producers and marketers.  For both production capacity and 

actual production, concentration for producer shares is lower than concentration for marketer 

shares. Based on production capacity, the HHIs are 545 for producer-based shares and 869 for 

marketer-based shares. Based on actual production, the HHIs are 516 for producer-based shares 

and 922 for marketer-based shares. HHIs attributed to producers decreased from last year, while 

HHIs attributed to marketers increased. 

The low level of concentration and large number of market participants in the U.S. 

ethanol production industry continue to suggest that the exercise of market power to set prices, or 

coordinate on price or output levels, is unlikely on a nationwide basis.  As has been the case each 

year since the Commission began reporting, the current HHIs indicate that the industry is 

unconcentrated nationwide.6 At this level of concentration, a single ethanol producer or 

marketer likely lacks market power at a national level.  Successful anticompetitive coordination 

at a national level would require agreement among a very large number of competitors and thus 

is similarly unlikely.  Moreover, imports and the possibility of entry would likely impede the 

exercise of market power by any group of domestic firms. 

II. Industry Updates 

A. 

https://www.ftc.gov/sites/default/files/attachments/merger-review/100819hmg.pdf


 
 

 

 

       

           

       

 

      

     

   

     

 

   

     

  

 
   

  

    
         

  
           

   
      

 
     
  
    

  
   

 

 
  

as the Renewable Fuel Standard (“RFS”), increases every year. In 2007, Congress revised the 

RFS, significantly increasing the minimum volumes of ethanol and adding requirements for 

advanced biofuels.8 The annual use of renewable fuels did not keep pace with the statutory 

RFS requirements, however.9 This situation has prompted the EPA for several years to use its 

rulemaking authority to decrease the annual requirements below the statutory volumes.10 For 

2022, the RFS mandates 36.0 billion gallons of renewable fuel, 15.0 billion gallons of which 

can be conventional corn ethanol.11 The 2022 advanced biofuels target is 21.0 billion gallons, 

at least 16.0 billion gallons of which must be cellulosic biofuel.12 For 2022, the EPA reduced 

the requirement for total renewable fuel to 20.63 billion gallons, of which 15.0 billion gallons 

can be conventional corn ethanol.13 The EPA reduced the requirement for advanced biofuels 

to 5.63 billion gallons, at least 0.63 billion gallons of which must be cellulosic biofuel.14 

B.  Supply and Demand 

Most market participants that staff interviewed characterize the ethanol industry as 

having excess capacity.  Most market participants interviewed stated that demand for ethanol 

8 “Advanced biofuel” refers to a renewable fuel, other than ethanol derived from corn starch, that has lifecycle 
greenhouse gas emissions that are at least 50 percent less than the average greenhouse gas emissions of the baseline 
fossil fuel.  42 U.S.C. § 7545(o)(1)(B)(i).  Advanced biofuels include, but are not limited to, cellulosic biofuel and 
biomass-based diesel. Id. § 7545(o)(1)(B)(ii)(I)-(VII). 
9 See 2013 Ethanol Report, supra note 1, at 4; 2014 Ethanol Report, supra note 1, at 3; 2015 Ethanol Report, supra 
note 1, at 3. 
10 See 2016 Ethanol Report, supra note 1, at 3 (discussing revised volume requirements), and subsequent reports. 
The Clean Air Act provides EPA authority to adjust cellulosic, advanced, and total volumes set by Congress as part 
of the annual rulemaking process. See EPA, Overview for Renewable Fuel Standard (last updated Feb. 22, 2022), 
https://www.epa.gov/renewable-fuel-standard-program/overview-renewable-fuel-standard. 
11 42 U.S.C. § 7545(o)(2)(B)(i)(I). 
12 Id. § 7545(o)(2)(B)(i)(II)-(III). 
13 EPA, Final Volume Standards for 2020, 2021, and 2022 (last updated Aug. 31, 2022), 
https://www.epa.gov/renewable-fuel-standard-program/final-volume-standards-2020-2021-and-2022/.  The EPA’s 
volume requirements, like the statutory RFS mandate, set a target for total renable



 
 

     

   

    

  

     

     

    

  

        

    

     

   

 

 

 

 

 
    

 
     

   
       

     
 

  
 

https://www.epa.gov/enforcement/fuel-waivers
http://www.card.iastate.edu/research/biorenewables/tools/hist_eth_gm.aspx


 
 

 
 

 

 
 

    

       

 

   

   

  

        

 
     
      

 

  
 

Figure 1:  Ethanol Price, Corn Cost, and Margin 
Jan. 2014 to Oct. 2022 



 
 

    

 

     

    

  

 

     

    

      

     

   

  

  

 

 
  

      
   

       
   

      
  

   





 
 

      

      

  

  

     

 

  

   

 

     

 

  

     

 

   

    

  

 
  
     

  
  

  
  

    
  

       
 

ethanol.29 In regard to attributing market shares to market participants, “producer” is defined to 

mean a firm that in fact manufactures the ethanol.  As discussed below, “marketer” is defined to 

mean the firm, whether the producer itself or a third-party firm, that sells and transports a 

producer’s ethanol output. 

FTC staff calculated market shares based on domestic ethanol production capacity for 

producers and marketers.  FTC staff relied on publicly available information and interviews with 

producers and marketers to determine the production capacity of each ethanol plant and 

marketing 



 
 

    

 

  

  

 

    

     

 

      

       

    

     

     

 
        

    
    

    
    

 
   

  
  

  
   

 
    

 
   

  
      

    
    

    
    

competitive significance.33 In determining each producer’s aggregate capacity, staff included the 

capacity of existing plants, as well as the projected capacity of plants currently under 

construction and plants currently undergoing expansion.34 Incorporating capacity from such 

projects into current market share calculations is consistent with the approach set forth in the 

Horizontal Merger Guidelines.35 

1. Attributing Market Shares to Producers 

Under the first approach to market concentration, FTC staff attributed market share to 

each producer based on the producer’s percentage of total production capacity.  This method of 

calculation yielded an HHI of 545, a level regarded as unconcentrated under the Horizontal 

Merger Guidelines.36 This HHI is lower 



 
 

  

  

 

 

  

  

     

  

     

   

   

    

     

 

    

    

 

   

   

 

 
    

  
      
    

 

blenders and end users.  Many producers, however, enter into marketing agreements with third 

parties to sell their output.  An ethanol marketer may represent and make limited decisions for 

multiple individual producers, essentially aggregating those producers’ capacities under a single 

entity.  For purposes of competitive analysis, attributing production capacity to marketers rather 

than to the actual 



 
 

   

  

 

 

  

 

    

  

  

   

     

   

  

     

    

    

      

  

 
     
   

There are some limitations on the accuracy of HHIs based on actual production, just as 

there are limitations on capacity-based HHIs.  HHIs based on production over a given period 



 
 

   

    

  

  

 

 

   

 

  

   

   

   

 

  

  

    

    

 
    

 
 

      
      

   
 

C. Entry and Imports 

The U.S. ethanol industry at a national level remains unconcentrated today.  This implies 

that any unilateral or coordinated attempt to exercise market power is unlikely.  Should the 

industry become more concentrated, the possibility of new firms entering the domestic market 

and the responsiveness of ethanol imports to relative changes in domestic ethanol prices would 

likely provide additional constraints on anticompetitive behavior by domestic firms.  Potential 



 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

additional constraints on the exercise of market power by current industry participants.  The low 

level of concentration and large number of market participants in the U.S. ethanol production 

industry continue to suggest that the exercise of market power to set prices, or coordination on 

price and output levels, is unlikely. 
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