


that frustrate consumer choice and fuel junk fees,® and discriminatory lending practices.® The
FTC’s unfairness authority has also been a key tool for stopping upstream actors, like reckless
payment processors, from helping fraudsters deceive consumers.’

The FTC’s unfairness authority has been particularly important in addressing the challenges
consumers face in our digital economy, often posed by technologies that operate behind the
scenes. Consider just one emerging trend—artificial intelligence, or Al. The FTC recently
brought an unfairness complaint charging Rite-Aid with using error-prone Al facial recognition
technology that wrongly identified law-abiding consumers, particularly women and persons of
color, as shoplifters. The historic proposed settlement reached with the company bans the use of
facial recognition surveillance for five years and requires stringent safeguards to prevent
discrimination and other harms—setting an important new benchmark for ensuring that Al is
deployed responsibly, or not at all.® This action relied entirely on the FTC’s unfairness authority,
demonstrating the importance of unfairness authority as a guardrail against technologies being
deployed in harmful ways.

Al is not the only emerging area where unfairness is a vital tool in protecting consumers’ civil
rights and civil liberties. For example, the unchecked collection and sale of a staggering amount
of consumer data is threatening Americans’ religious liberties, reproductive freedoms, and ability
to organize, protest, and otherwise exercise their civil rights.® The FTC recently brought two
major enforcement actions against data brokers charging that they unfairly collected or sold
consumers’ sensitive geolocation data. Thanks in part to the FTC’s unfairness authority, the
Commission was able to secure orders tha



own private right of action, many state consumer laws do, and private attorneys general have
been force multipliers in protecting consumers from unfair practices.*®

We hope this information is valuable to you as you consider legislation in this area. Please do not
hesitate to reach out if there is any assistance we can provide as you consider this legislative
reform.

Very Truly Yours,

Director
Bureau of Consumer Protection
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Director
Office of Policy Planning

Identical letters sent to:

The Honorable Carl E. Hestie, Speaker, New York State Assembly

The Honorable Crystal D. Peoples-Stokes, Majority Leader, New York State Assembly

The Honorable William A. Barclay, Minority Leader, New York State Assembly

The Honorable Nily Rozic, Chair of the Committee on Consumer Affairs and Protection, New
York State Assembly

The Honorable Andrea Stewart-Cousins, President Pro Tempe and Majority Leader, New York
State Senate

The Honorable Robert G. Ortt, Minority Leader, New York State Senate

The Honorable Kevin Thomas, Chair of the Committee on Consumer Protection, New York
State Senate

10 Because of its important role in protecting the public, the vast majority of states have adopted unfairness
authority. It bears noting that many states have not adopted the FTC’s specific test for unfairness. See David L. Belt,
Should the FTC’s Current Criteria for Determining "Unfair Acts or Practices" Be Applied to State “Little FTC
Acts’? 9 ANTITRUST SOURCE 6 (2010).



