


 
2 

The glass containers that Ardagh and O-I manufacture and sell are purchased primarily 
by companies that sell food, beer, non-alcoholic beverages, and wine and spirits. The glass 
container industry in the United States is highly concentrated and is characterized by substantial 
barriers to entry and expansion. Among these barriers, it is difficult to identify and employ 
personnel with skills and experience in glass container manufacturing. 

Each of the Manufacturers has imposed Non-Compete Restrictions on employees across 
a variety of positions. These restrictions typically required that, for either one or two years 
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The Commission’s recent Section 5 Policy Statement describes the most significant 
general principles concerning whether conduct is an unfair method of competition.4 A person 
violates Section 5 by 
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tailored.13 

As described below, the factual allegations in the complaints would support concluding 
that each Respondent’s use of the challenged Non-Compete Restrictions is an unfair method of 
competition under Section 5. 

First, each Respondent’s use of Non-Compete Restrictions is a method of competition. 
The challenged Non-Compete Restrictions 

https://home.treasury.gov/system/files/226/Non_Compete_Contracts_Econimic_Effects_and_Policy_Implications_MAR2016.pdf
https://home.treasury.gov/system/files/226/Non_Compete_Contracts_Econimic_Effects_and_Policy_Implications_MAR2016.pdf
https://equitablegrowth.org/working-papers/labor-non-compete-agreements-tool-for-economic-efficiency-or-means-to-extract-value-from-workers/
https://equitablegrowth.org/working-papers/labor-non-compete-agreements-tool-for-economic-efficiency-or-means-to-extract-value-from-workers/
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Compete Restrictions, by contrast, create a legal impediment that restricts workers from leaving 
their employment even if they find more attractive employment terms elsewhere. For this 
reason, Non-Compete Restrictions have long been considered proper subjects for scrutiny under 
the nation’s antitrust laws.19  

Third, the factual allegations in the complaints support a finding that each Respondent’s 
challenged conduct has the tendency or likely effect of negatively affecting competition in the 
U.S. glass container industry. Specifically, the complaints allege that (i) each of the Respondents 
required employees across a variety of positions, including salaried employees who work with 
the glass container plants’ furnace and forming equipment and in other glass production 
engineering, and quality assurance roles, to refrain from working for competing glass 
manufacturing companies for at least one year after the conclusion of their employment, (ii) the 
ability to identify and employ personnel with skill and experience in glass container 
manufacturing is a substantial barrier to entry and expansion, and (iii) the challenged restrictions 
have a tendency or likely effect of impeding the entry and expansion of rivals.  

Fourth, the factual allegations in the complaints support a finding that each Respondent’s 
challenged conduct has the tendency or likely effect of negatively affecting competitive 
conditions affecting workers in the U.S. glass container industry. In well-functioning labor 
markets, workers compete to attract employers, and employers compete to attract workers. For 
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who value those offerings more and will, for example, tend to stay at those jobs longer as a 
result. Competition for labor allows for job mobility and benefits workers by allowing them to 
accept new employment, create or join new businesses, negotiate better terms in their current 
jobs, and generally pursue career advancement as they see fit.22  

By preventing workers and employers from freely choosing their preferred jobs and 
candidates, respectively, Non-Compete Restrictions tend to impede and undermine competition 
in labor markets.23 Research suggests that Non-Compete Restrictions measurably reduce worker 
mobility,24 lower workers’ earnings,
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notable impediment to their ability to achieve any legitimate business objectives. 

IV.  Proposed Orders 

The proposed orders seek to remedy the Respondents’ unfair methods of competition. 
Section II of each proposed o
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