UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Lina M. Khan, Chair
Noah Joshua Phillips
Rebecca Kelly Slaughter
Christine S. Wilson

In the Matter of

Medtronic plc,

a public limited company, Docket No. G4763
Medtronic, Inc.,

a corporation, and

Intersect ENT, Inc.,
a corporation.
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ORDER TO MAINTAIN ASSETS

The Federal Trade Commission (“Commissiani)iated an investigation of the
proposed acquisition by Respondent Medtrplmc., a wholly owned subsidiary of Respondent
Medtronic pl¢ of Respondent Intersect ENT, Irfcollectively “Respondents”) The
Commission’s Bureau of Competition prepared and furnished to Respondents the Draft
Complaint, which it proposed to present to the Commission for its consideration. If issued by the
Commission, the Draft Complaint would charge Respondents with violations of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45.

Respondents and the Bureau of Competition executed an Agreement Containing Consent
Ordes (“Consent Agreement”) containing (1) an admission by Respondents of all the
jurisdictional facts set forth in the Draft Complaint, (2) a statement that the signing of said
Consent Agreement is for settlement purposes only and does not constitute aiadiyiss
Respondents that the law has been violated as alleged in the Draft Complaint, or that the facts as
alleged in the Draft Complaint, other than jurisdictional facts, are true, (3) waivers and other
provisions as required by the Commission’s Rules, and (4) a proposed Decision and Order and
Order to Maintain Assets.

The Commission having therefazensidered the matter and having determined to accept
the executed Consent Agreement and to place such Consent Agreement on the public record for
a period of 30 days for the receipt and consideration of public commemtsn further
conformity with the procedure described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby issues its Complaint, makes the following jurisdictional fin@ingsssues



this Order to Maintain Assets

1.

4.

Respondent Medtronic pls a public limitedcompany organized, existing, and doing
business under and by virtue of the law$relland with its executive officeand

principal place of business located at 20 Lower Hatch Street, Dublin 2, and its United
States address for service of proces&lis Medtronic Parkway, Minneapolis, Minnesota
55432.

Respondent Medtronid¢nc., is a corporation organized, existing, and doing business
under and by virtue of the laws of theat& of Minnesotawith its executive offices and
principal plae of business located at 710 Medtronic Parkway, Minneapolis, Minnesota
55432.

Respondenintersect ENT, Inc.is a corporation organized, existing, and doing business
under and by virtue of the laws of tBate ofDelaware, with its executive offices and
principal place of business located at 1555 Adams Drive, Menlo Park, California 94025.

The Commission has jurisdiction over the subject matter of this proceeding and over the
Respondents, and tipeoceeding is in the public interest.

ORDER
l. Definitions

IT IS ORDERED that the definitions used in the Consent Agreement and the Decision

and Order shall be incorporated in this Order to Maintain Assets by reference and made a part
hereof.

[I. Asset Maintenance

IT IS FURTHER ORDERED that Respondents shall, subject to their obligations under

this Order to Maintain Assets, ensure that the Fiagon Assets are operated and maintained in the
ordinary course of business consistent with past practices until such assets are fully transferred to
the Acquirer, and shall:

A.

Take all actions necessary to maintain the full economic viability, marketability, and
competitiveness of the Fiagon Business and related Fiagon Assets, to minimize the risk of






Respondentshall dlow the Acquirer to terminate, in whole or part, any Transition
Assistance provisions of the Divestiture Agreeraeipion commercially reasonable
notice and without cost or penalty.

Respondemstshall not cease providing Transition Assistance due to a breach by the
Acquirer of the Divestiture Agreememnand shall not limit any damages (including
indirect, special, and consequential damages) that the Acquirer would bel eatitle
receive in the event of Respondent



C. Respondents shall provide financial incentivesHiagon Employees to continue in their
positionsand, as may be necessary, to facilitate their employment by the Acquirer



implementing access and data controls, training of employees, and taking other actions
tha Respondestwould take to protect their own trade secrets and proprietary
information.

VI. Monitor
IT IS FURTHER ORDERED that:

The Commission appoints Jeryl Hilleman as the Monitor to observe and report on
Respondenttompliance with their obligations as set forth in the Orders.

The Respondents and the Monitor may enter into an agreement relating to the Monitor’s
services. Any such agreement:

1. Shall be subject to the approval of the Commission;

2. Shall not limit, and the signatories shall not construe it to limit, the terms of this
Section VI or Section VIl of the Decision and Order (“Monitor Sections”), and to
the extent any provision in the agreement varies from or conflicts with any
provision in the Monitor Sections, Respondents and the Monitor shall comply
with the Monitor Sections; and

3. Shall include a provision stating that the agreement does not limit, and the
signatories shall not construe it to limit, the terms of the Orders in this matter, and
to the extent any provision in the agreement varies from or conflicts with any
provision in the Orders, Respondents and the Monitor shall comply with the
Orders.

The Monitor shall:

1. Have the authority to monitor Respondents’ compliance with the obligations set
forth in the Orders;

2. Act in consultation with the Commission or its staff;

3. Serve as an independent third party and not as an employee or agent of
Respondents or of theoBimission;

4, Serve without bond or other security;
5. At the Monitor’s option, employ such consultants, accountants, attorneys, and
other representatives and assistants as are reasonably necessary to carry out the

Monitor’s duties and responsibilities;

6. Enter into a nordisclosure or other confidentiality agreement with the
Commission related to Commission materials and information received in



D.

connection with the performance of the Monitor’s duties and require that each of
the Monitor’s consultants, accountants, attorneys, and other representatives and
assstants shall also enter into a ndiselosure or other confidentiality agreement
with the Commission;

Notify staff of the Commission, in writing, no later than 5 days in advance of
entering into any arrangement that creates a conflict of interebe appearance

of a conflict of interest, including a financial, professional or personal conflict. If
the Monitor becomes aware of a such a conflict only after it has arisen, the
Monitor shall notify the Commission as soon as the Monitor becomes aware of
the conflict;

Report in writing to the Commission concerning Respondents’ compliance with
the Orderson a schedule sby Commission staff and at any otheredimequested
by Commissiorstaff, and

Unless the Commission or its staff determine otherwise, the Monitor shall serve
until Commission staff determines that Respondents have sdtafiobligations
under Sectiosll, 1V, and Vlof the Decision and Ordeand files a final report.

Respondents shall:



Monitor’s duties under the Orders, unless the loss, claim, damage, liability, or
expense results from gross negligence or willful misconduct by the Monitor.

Respondents may require the Monitor and each of the Monitor’s consultants, accountants,
attorneys, and other representatives and assistants to enter into a customary
confidentiality agreement, so long as the agreement does tratt e Monitor’s ability

to access personnel, information, and facilities or provide information to the Commission,
or otherwise observe and report on the Respondents’ compliance with the Orders.

If the Monitor resigns or the Commission determired the Monitor has ceased to act,

has failed to act diligently, or is otherwise unable to continue serving as a Monitor due to
the existence of a conflict or other reasons, the Commission may appoint a substitute
Monitor. The substitute Monitor shall be afforded all rights, powers, and authorities and
shall be subject to all obligations of the Monitor Sections of the Orders. The Commission
shall select the substitute Monitor, subject to the consent of the Respondents.
Respondents:

1. Shall not unreasonably withhold consent to the appointment of the selected
substitute Monitor;

2. Shall be deemed to have consented to the selection of the proposed substitute
Monitor if, within 10 days of notice by staff of the Commission of the identity of
the proposed substitute Monitor, Respondents have not opposed in writing,
including the reasonf®r opposing, the selection of the proposed substitute
Monitor; and

3. May enter into an agreement with the substitute Monitor relating to the substitute
Monitor’s services that either (a) contains substantially the same terms as the
Commissiorapproved agreement referencedParagraph VI.Bor (b) receives
Commission approval.

The Commission may on its own initiative or at the request of the Monitor issue such
additional orders or directions as may be necessary or appropriate to assure compliance
with the requirements of the Orders.

VIl. Divestiture Trustee
IT IS FURTHER ORDERED that:

If Respondents have not fully complied with the obligations to assign, grant, license,
divest, transfer, deliver, or otherwise conveyRegon Assetas requied by this Order,

the Commission may appoint a trustee (“Divestiture Trustee”) to assign, grant, license,
divest, transfer, deliver, or otherwise convey these assets in a manner that satisfies the
requirements of # Decision an@®rder.






Provided, however, the Commission may extend the divestiture period only 2
times;

3. Subject to any demonstrated legally recognized privilege, the Divestiture Trustee
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6. Respondents shall indemnify the Divestiture Trustee and hold the Divestiture
Trustee harmless against any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the performance of the Divestiture Trustee’s
duties, including all reasonable fees of counsel and other expenses incurred in
connection with the preparation for, or defense of, any claim, whether or not
resulting in any liability, except to the extent that such losses, claims, damages,
liabilities, or expenses result from gross negligence or willful misconduct by the
Divestiture Trustee;

7. The Divestiture Trustee shall have no obligation or authority to operate or
maintain the Fiagon Assetsquired to be divested by the Decision amded,

8. The Divestiture Trustee shall report in writing to Respondents and to the
Commission every 30 days concerning the Divestiture Trustee’s efforts to
accomplish the divestiture; and

9. Respondents may require the Divestiture Trustee and each of the Divestiture
Trustee’s consultants, accountants, attorneys, and other representatives and
assistants to sign a customary confidentiality agreement,

Provided, however, that such agreement #haot restrict the Divestiture Trustee
from providing any information to the Commission.

F. The Commission may, among other things, require the Divestiture Trustee and each of
the Divestiture Trustee’s consultants, accountants, attorneys, andepitessentatives
and assistants to sign a confidentiality agreement related to Commission materials and
information received in connection with the performance of the Divestiture Trustee’s
duties.

G. If the Commission determines that a Divestiture Trusteeéased to act or failed to act
diligently, the Commission may appoint a substitute Divestiture Trustee in the same
manner as provided in this Section VII

H. The Commission or, in the case of a ceappointed Divestiture Trustee, the court, may
on its own initiative or at the request of the Divestiture Trustee issue such additional
orders or directions as may be necessary or appropriate to accomplish the divestitures and
other obligations or action required by the Decision and Order.

VIII. Prior Approval
IT IS FURTHER ORDERED that Respondents shall not, without prior approval of the
Commission, acquire directly or indirectly, through subsidiapastnerships, or otherwise, any

rights or interestan whole or in part, in any balloormnsis dilation products or ENT navigation
systems.
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X. Change in Responderst

IT IS FURTHER ORDERED that Respondents shall notify the Commission at least 30
days prior to:

A. Theproposed dsolution of Medtronic plor Medtronig Inc., respectively

B. The proposed acquisition, merger, or consolidation of Medtroniorgiéedtronig Inc.;
or

C. Any other change in Respondgrihcluding assignment and the creation, sale, or

dissolution of subsidiaries, if such chasgeay a
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XIl. Term

IT IS FURTHER ORDERED
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	Provided, however, that Respondents may take actions that the Acquirer has requested or agreed to in writing and that have been approved in advance by Commission staff, in all cases to facilitate the Acquirer’s acquisition of the Fiagon Assets and co...

