UNITED STATES OF AMERICA



concentrated market”; whether the transaction involved “(2) a market vulnerable to coordinated
conduct”; and whether we had “(3) a credible basis for concluding the transaction will enhance

that vulnerability.® The recently adopted 2023 Guidelines propose three “primary factors” for
assessing the increased risk of coordination—(1) the existence of a highly concentrated market,

(2) prior actual or attempted attempts to coordinate, and (3) elimination of a m&Wddatourt

to date has endorsed these new factors. Even assuming they accurately summarize the state of the
law, they are not satisfied here.

The @mplaint is unclear on which of the three factors are present here, but it focuses
most on “actual or attempted attempts to coordinate.” It alleges that “Mr. Sheffield’s history of
attempting to coordinate with other oil industry participants suggests that the market here is
susceptible to anticompetitive coordinationie do notagree.

The 2023 Guidelines provide that “attempts to coordinate” are relevant to tod-risk
coordination inquiry where “firmrepresenting a substantial shar¢hia relevant marketppear
to have previously engaged in express or tacit coordination® The’Gmplaint alleges only
that a combined OPEC and OPEC+ “account for over 50% of global crude oil proddction.”
Importantly, it does not allegbe merging partiesharket shares at alls such, 1 fails to allege
thateither Exxon or Pioneer represents part of ‘@mpstantial share” of the market, and for
good reason: the pesterger firm’s share in the alleged market will not be substaitial.



this alleged risk presents a Section 7 problem.



