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.Jacques DE GORTER, and Suze C. De 
Gorter, as Individuals and as co-part­
ners, trading as Pelt& Furs, Petitioners, 

v. 
FEDERAL TRADE 
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YANKWICH, District Judge. 
Before us is a petition to review Qr.. 

der of the Federal Trade Commission to 
cease and desist entered on May 11, 1956, 
in a proceeding instituted by a complaint 
filed on February 25, 1955, which 
charged Jacques De Gorter and Suze C. 
De Gorter, as -individuals and as part­
ners, trading as HPelta Furs", with the 
violation of the Fur Products Labeling 
Act1 and Rule 44 of the rules promulgat­
ed by the Commission under the Act.• 

More particularly, in addition to the 
violation of the regulation cited, they 
charged violation of § 5(a) (1) and (6) 
of the special Act3 and what are now 
§§ 2(a)(l) and 2(a)(6) of the Federal 
Trade Commission Act. as amended· in 
1952.• 

The De Gorters will be referred to 
as 11the petitioners". However, as Jac­
ues De Gorter was a witness in the case, 
we shall, in speaking of his testimony 
and admissions, for brevity, refer to 
him as "De Gorter". 

After 



273 

I 

DB GOl!.TBB v. FEDERAL TRADE COMMISSION 
Cite as 244 F.2d 270 

upon the courts the responsibility <if re• 
viewing the entire record with the object 
of determining whether, on the whole, 
substantial evidence sustained the action 
of the administrative body.10 This 
means that 

"* * • the findings are to be 
accepted unless they are. unsupport­
ed by substantial evidence on the 
record considered -as a whole."11 

So doing, Courts will not substitute their 
judgment for that of the Commission. 
As stated by the Court of Appeals. for 
the Second Circuit recently, 

"It was for it, not for us, to pass 
upon the credibility of the witnesses 
and the weight to be given their 
testimony in the light of it all, con• 
flicting or otherwise. * * * Hav­
ing done so, the findings of the Com­
mission, when, as here, the· record 
as a whole gives them substantial 
support, are final· even though the 
evidence is so con/Ucting that it 
might have supported the contrary 
had such findings been made."11 
(Emphasis added.) 

In view of the aim of the Congress to 
vest in the Commission . the power to 
determine what unfair practices are det• 
rimental to interstate commerce, in re­
viewing an order to cease and desist we 
should not segmentize the facts_ but 
rather take a comprehensive view of 
the whole record in order to . determine 
Whether the Commission has exercised, 
in a legal manner, the functions com­
mitted to it by the Congress.13 

10. Universal Camera Corp. v, Nnl:ional 
Labor Relations Board, 1951., 340 U.S. 
4 7 4, 490, 71 S.Ct. 456, 95 L.Ed. 456: 
see, National Labor Relations Board v. 
Babcock & Wilcox Co., 1956, 351 U.S. 
105, 112, 76 S.Ct. 679, 100 L.Ed. 975. 

11. 
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The claimed insufficiency of the evi­
dence to support this finding will be 
treated further on in the Opinion. For 
the present we advert to the contention 
that the Act does not prohibit misrepre­
sentations as to prices and that the Com­
mission in enacting Rule 44,32 exceeded 
its statutory powers. 

[7, 8] Our answer is that the Com­
mission in enacting this rule correctly 
interpreted and carried into effect t h e  the the 

a710.9446 0 0.rlegal8] in the 
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resentation as to price and value, we are 
urged to find that the Commission was 
without power to promulgate Rule 44, 
which specifically prohibits various forms 
of misrepresentations as to prices. 

[9] The Supreme Court of the Vnited 
States has laid down rules for the inter­
pretation of federal statutes. These are 
explicit, and are binding on us. So we 
need not, indeed we are not free, to re~ 
sort to state decisions in interpreting a 
federal statute. The rule of ejusdem 
generis, as applied by the Supreme Court, 
has been succinctly stated by Mr. Chief 
Justice Hughes in this manner: 

uThe rule of ejusdem generis is a 
familiar and useful one in interpret~ 
ing words by the association in 
which they are found, but it gives 
no warrant for narrowing alterna~ 
tive provisions which the legislature 
has adopted with the purpose of af­
fording added safeguards. 'The rule 
of "ejusdem generis" is applied as tin 
aid in ascertaining the intention of 
the Legislature, not to subvert it 
when ascertained'. State of Texas v. 
United States, 292 U.S. 522, 534, 54 
S.Ct. 819, 825, 78 L.Ed. 1402." •• 
(Emphasis added.) 

In the case in which this statement was 
made, it was argued that an act 39 dealing 
with fraud against the Government 
should be limited to cases involving pe-

38. United States v. Gilliland, 1941, 312 
U.S. 86, 93, 61 s.ct. 518, 522, 85 L.Ed, 
598. 

39, 48 Stat. 996, 18 U.S.C.A. §§ 287, lOOL 

40. Markham v. Cabell, 1945, 326 U.S. 404, 
409, 66 S.Ct. 193, 195, 90 L.Ed. 165. See, 
Cox v. Roth, 1955, 348 U.S. 2<YT, 208-
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an alien who is illegally in the United 
States.49 The section punishes several 
acts. It was argued that, because of the 
arrangements of the Section, there was 
no penalty for transporting an alien. 
While conceding that grammatically the 
Section might be incorrect, this Court 
held that the statute, construed as a, 
whole, in the light of the purpose sought 
to be achieved, should be given effect in 
every one of its parts, and that the pen-
alty should apply to "any person" doing 
any of the acts, although, at first glance, 
the statute made it uncertain whether the 
word "he" referred to the alien or to one 
who transports him or to both. The 
court said: 
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and value. If any doubt exists about the 
matter the clause under consideration 
indicates the intention to include them. 
The Commission was right in so inter­
preting the statute and acted within its 
powers in promulgating the rule under 
discussion. 

IV. 

Were the Petitioners in Commerce? 

[12] In the light of w<9mt

https://commerce.61
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V. 
The Falsity of the Advertising 

A study of these advertisements, in the 
light of the testimony introduced at the 
trial, compels the conclusion that the 
finding in this respect is sustained by 

https://pretended.06
https://250,000.00
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We particularize by referring to some 
sales as to which De Gorter testified. In 
one instance, the advertised value of $189 
appeared on the price tag, but the sup­
posedly reduced figure $68 appeared only 
in code. In another instance mink coat.a 
had a ticketed price of $895 which was 
represented in the advert.isement as the 
'Value of the garment. It was sold and 
shipped to Ohio at $488, the only coded 
alternative price the garment had. 

As to the "half price sales" touted from 
another advertisement, the evidence 
shows that a plainly arbitrary price was 
put on the tickets and the customer in­
formed that he could halve it. There is 
no evidence that any of the garments ever 
had the full value claimed for them or 
that they were intended to sell or had 
been offered for sale at the higher price. 
Equally unreliable were the statements 
as to the relation of price to cost. The 
phrases used were "discount sale," sales 
"many at cost," "below cost," "regardless 
of cost,'' "at a fraction of original price," 
"actually below wholesale." 

The testimony showed that, as to one 
item which cost $150, the ticketed price 
was $298 and the garment was sold for 
$300, including tax. On another item, 
of which the purchase price was $69.50, 
the ticketed price was $249 and the two 
coded prices were $159 and $198. The 
garment was actually sold for $163.77, 
i. e. $159 and 
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[15] We are of the view that the 
Commission reached such reasonable con­
clusion in issuing the Order to Cease and 
Desist before us. 

It follows that the Order should be and 
is hereby affirmed. 

o i',m,-,,"',.:::.,,,-.,=,.ruo"' 
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Robert E. JOHNSON, Plaintiff, 
Appellant, 

v. 
LONG CORPORATION OF PUERTO 

RICO, Trading as Long Construction 
Company ot Puerto Rico, Defendant.. 
Appellee, 

No. 5076, 

United States Court of Appeals 
First Circuit. 

Heard Feb. 5, 1957. 

Decided May 8, 1957. 

Action by former employee against 
former employer for alleged breach of 
employment contract. The United States 
District Court for the District of Puerto 
Rico, Clemente Ruiz-Nazario, J., entered 
judgment for former employer, and for­
mer employee appealed. The Court of 
Appeals, Kalodner, Circuit Judge, held 
that evidence sustained finding that con­
duct by former employee was detrimental 
to the good and welfare of former em­
ployer's business, within meaning of 
provision of contract of employment 
providing for discharge of former em­
ployee for any act or omission deemed by 
president of employer to be detrimental 
to the good and welfare of its business. 

Judgment affirmed. 

L Master and Servant €=>40(3) 
In action for breach of employment 

contract, evidence sustained finding that 
conduct by former employee was detri­
mental to the good and welfare of former 
employer's business, within meaning of 
provision of contract 
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