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The proposed consent order announced today settles of prior approval provisions in FTC consent agreements, including this 

one.1 There is a purpose to prior approval, but—as recent events suggest—it does not always 

benefit competition or consumers. We encourage interested  r
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Commission implemented a new Statement of the Commission on Use of Prior Approval 

Provisions in Merger Orders,3 pursuant to which today’s prior approval provision is incorporated 

in the proposed order. The new policy provides that the Commission will include prior approval 

provisions that last for a minimum of ten years in all merger divestiture orders for every relevant 

market in which harm is alleged.4 And, in some situations, the Commission may seek prior 

approval provisions that cover product and geographic markets beyond the relevant product and 

geographic markets affected by the merger.5 The policy also provides that the Commission will 

pursue prior approval provisions even against merging parties that abandon their transactions.6  

 Today’s proposed order is not the first instance in which, pursuant to the new policy, a 

prior approval provision has been deployed in the oil and gas industry. On March 25, 2022, the 

Commission accepted for public comment, subject to final approval, a consent agreement 

https://www.ftc.gov/system/files/documents/public_statements/1592366/commissioner_christine_s_wilson_oral_remarks_at_open_comm_mtg_final.pdf
https://www.ftc.gov/system/files/documents/public_statements/1592366/commissioner_christine_s_wilson_oral_remarks_at_open_comm_mtg_final.pdf
https://www.ftc.gov/system/files/documents/public_statements/1592398/dissenting_statement_of_commissioner_phillips_regarding_the_commissions_withdrawal_of_the_1995.pdf
https://www.ftc.gov/system/files/documents/public_statements/1592398/dissenting_statement_of_commissioner_phillips_regarding_the_commissions_withdrawal_of_the_1995.pdf
https://www.ftc.gov/news-events/news/press-releases/2021/10/ftc-restrict-future-acquisitions-firms-pursue-anticompetitive-mergers
https://www.ftc.gov/news-events/news/press-releases/2021/10/ftc-restrict-future-acquisitions-firms-pursue-anticompetitive-mergers
https://www.ftc.gov/legal-library/browse/statement-commission-use-prior-approval-provisions-merger-orders
https://www.ftc.gov/legal-library/browse/statement-commission-use-prior-approval-provisions-merger-orders
https://www.ftc.gov/system/files/documents/public_statements/1598095/wilson_phillips_prior_approval_dissenting_statement_102921.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598095/wilson_phillips_prior_approval_dissenting_statement_102921.pdf
https://www.ftc.gov/legal-library/browse/statement-commission-use-prior-approval-provisions-merger-orders
https://www.ftc.gov/legal-library/browse/statement-commission-use-prior-approval-provisions-merger-orders
https://www.ftc.gov/system/files/ftc_gov/pdf/211%200158%20C4760%20EnCap_EP%20AAPC.pdf


 
 

requires EnCap 
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and gas in the region,
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