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Introduction

Thank you to Professor Carrier and Rutgers Law School for hosting us and inviting me to deliver
the Greg Lastowka Memorial Lecture. Professor Lastowka was a beloved member of the Rutgers
faculty and all-around wonderful human being who was taken from our world far too soon in
2015. 1 did not have the privilege of knowing him personally, but I do know him as an
accomplished scholar in cutting edge areas of the law. The names of two of his best-known
articles, The Laws of the Virtual Worlds, written in 2004, and Virtual Justice: The New Laws of
Online Worlds, written in 2010, say it all. He researched and explored novel issues surrounding
virtual property and avatar rights and the potential legal challenges that could arise in online
spaces; al
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to go deep into it. And for both of you in the audience who don’t (yet) know the story, it is the




A large body of evidence shows that concentration levels within industry sectors is high and has
continued to rise over time. We can fairly debate individual studies and how they inform antitrust
policy, but the weight of this empirical evidence cannot be ignored. One study of approximately
900 industry sectors concluded that market concentration increased by 75% between 1997 and
2012.” And within those sectors, the market share of the top four firms increased by over 25%.8

Far from leading to increased efficiency, as some commenters claim, these high rates of market
concentration have led to increased market power among fewer firms in myriad industries.
Indeed, this enhanced market power has been characterized by significant rises in markups and
profit margins but notable decreases in output and productivity growth.®

Digital markets are a key concern—and I’ll address them further in my remarks this afternoon—
but the scourge of market power reaches far beyond Big Tech. We have all felt the impact of
market power in our daily lives, from cellphones and broadband to healthcare and
pharmaceuticals to the food in our refrigerators, and beyond.*°

There is no doubt that high market concentration and the unchallenged market power of
dominant companies in our economy inflict serious harms on competition, consumer choice,
product quality, innovation, and workers. These distortions heighten exclusionary barriers that
small and nascent businesses face, as dominant firms have constructed moats around the
suppliers and customers these rivals need to grow.!! Because they are insulated from the threat of
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Within supply chains, incumbents exploit their positions as gatekeepers to dictate commercial
terms and to extract concessions to which their business partners would not otherwise agree
under competitive market conditions.™® And, in labor markets, these forces deprive workers of
the competitive process for their employment, stagnate wages, and inhibit their mobility, for
example, through the proliferation of non-compete clauses in employment contracts, and anti-
poaching provisions in franchise agreements.'*

So, bringing us back to the Princess Bride, we need to storm the castle. And we don’t have a lot
of time for dilly-dallying.

The Liabilities:

In hatching the plan to rescue Princess Buttercup, the first thing the Man in Black does is ask for
an accounting of liabilities. Inigo reports that they face a castle that has but one gate, guarded by
60 men, while they are a team of only three (one of whom is just recently mostly dead, though a
quick healer).

That analogy resonates. Competition authorities—including the FTC, the DOJ, and our state
counterparts—are vastly outmatched by the parties we investigate and against whom we litigate.
As | mentioned, our staffing and funding levels have remained relatively flat while our workload
(as measured by the number of merger filings and levels of concentration in the economy) has
grown dramatically.

And on top of that, we are grossly outnumbered on each specific case we bring. It is not
uncommon for there to be a dozen or more attorneys representing the parties we investigate for
every one FTC-er. Our entire annual budget in 2021, for all of our operations—including all of
our consumer protection work, as well as competition—was $351M. That is an unfathomable
amount of money to me. But | did the math, and that is approximately how much profit
Facebook, a company we are currently suing for antitrust violations, makes every single day and
a half.

But the David-versus-Goliath feel of our work is not our only liability. The courts have
substantially tied our hands as well. Right now, there is a challenge before the Supreme Court to
our authority to litigate cases using the administrative process Congress designed for the agency.
And over the last several decades, antitrust enforcers have been hamstrung by court decision
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after court decision that take limited views of the antitrust statutes and, I think, betray
congressional intent.® This body of jurisprudence is so permissive that it incentivizes companies
to continue proposing anticompetitive mergers and engaging in anticompetitive conduct.

Many of these decisions require congressional action to correct, and | think the agencies should
be candid with Congress about how antitrust laws could be improved to help us more effectively
and efficiently prevent and stop anticompetitive mergers and conduct. | could give a whole
lecture on potential changes to the antitrust laws, but, as enforcers, we cannot simply sit by and
wait for Congress to send reinforcements in either money or authority. We need to assess the
assets we have today, and how we can more vigorously enforce antitrust law within its existing
statutory confines.

The Known Assets:

Back at the castle gate, the Man in Black asks Inigo to catalogue the assets available to save
Princess Buttercup. Inigo proudly declares, “Your brains, Fezzik’s strength, and my steel.”
Westley’s response? “That’s it? Impossible.” He knows immediately that, as valuable as these
skills are, they are not enough to get the job done.

Like the team in the Princess Bride, w 0 614r0 12 30e6@D 0792 re420792 TEot
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So back to the Princess Bride: Daunted by the limitations of their personal skills, however
impressive, the Man in Black wishes for a wheelbarrow and a cloak of flames to help plan their
castle assault. And, lo-and-behold, they have access to both; they just hadn’t been thinking of
them as assets.

Similarly, I think we can scrutinize our own toolbox and identify assets available to us that have
gone overlooked. This has very much been the approach of the Biden Administration. Last year,
President Biden called on all Federal agencies to take a whole of government approach to
addressing the current lack of competition and the harms that Americans face as a result.?* It is
important to marshal all facets of government in tackling these problems because competition is
implicated by policies across the government, not just in the competition agencies. For example,
the FCC recently initiated a rulemaking that would affirmatively open up competition for
broadband in apartment buildings.?

The FTC, given its explicit remit to address unfair methods of competition, has a particular role
to play in the assault on monopoly, and we have some specific tools in our own toolbox that we
can dust off. Some of these include (1) our authority under Section 5 of the FTC Act to block
unfair methods of competition that may not fall squarely within other antitrust statutes; (2) our
authority to pass rules under Section 5 to prohibit unfair methods of competition; (3) a cross-
agency approach to competition and consumer protection questions; (4) underutilized language
in Section 7 of the Clayton Act to block proposed acquisitions that would tend to create a
monopoly; and (5) merger guidelines that can be revised to better reflect market realities and
improve agency approach. | will touch on each of the first three briefly, but I think they have
been well covered in other fora, so | will really spend the meat of my time on Section 7 before
turning briefly to the merger guidelines to conclude.

Section 5 of the FTC Act prohibits unfair methods of competition; this has long been understood
to encompass all mergers and conduct that would independently violate the Clayton and
Sherman Acts, but it also goes beyond those statutes. Last summer, the FTC voted to rescind its
prior Section 5 statement that, in the opinion of the majority of the Commission (including
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language may proscribe different mergers than those prohibited by “substantially lessen
competition,” and then talk about what sort of cases | believe that text covers.

While there is little recent caselaw on whether a merger violates the “tend to create monopoly”
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incipiency and before consummation.”*
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their incipiency mergers that threatened to enhance the market power of a few firms. For
exampl
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This kind of strategy tends to create monopolies in the remaining market, and we should be able
to prevent them.
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I’ll conclude this lengthy tale by coming back to the Princess Bride. Though the escapade is not
without (substantial) setbacks and surprises, the Man in Black, Inigo, Fezzik, and Princess
Buttercup do manage against all odds to best Prince Humperdink, kill Count Rugen, and escape.
To get to that happy ending, they need to stay persistent, think creatively, and work with
relentless determination.

Over the nearly four years | have been a commissioner at the Federal Trade Commission, | have
been working to do just that—and I think it’s a perfect place for such an endeavor. | have
enormous gratitude for the hard work that our dedicated and talented staff have done and all that
they have accomplished. And | also appreciate what | have heard over and over from them and
from my predecessors: the FTC is special because it is an institution that is committed to self-
reflection and that has a strong willingness to adapt to changing market realities in order to tackle
tough problems. In fact, these concepts were at the very heart of the creation of the FTC.
Congress was unhappy with the status quo in 1914. Antitrust law and the Department of Justice
were not sufficiently tackling the market power problems of the day. And as a result, Congress
established the FTC to further protect consumers and promote competition in the face of
anticompetitive, deceptive and unfair businesses practices.

We have a mighty task ahead. And we may be outmatched. But notwithstanding the challenge,
the battle is worth fighting, with every asset at our disposal.

Thank you for your time today. And have a wonderful rest of your afternoon.
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