
Decision and Order 85 F.T.C. 

attention from disclosure of information required to be disclosed by 
Regulation Z, in violation of Section 226.6(c) of Regulation Z. 

6. Failing in any consumer credit transaction to preserve evidence 
of compliance for a period of not less that two years as required by 
Section 226.6(i) of Regulation Z. 

It is further ordered, That-respondents deliver a copy of this order to 
cease and desist to all present and future personnel of respondents 
engaged in the consummation of any extension of consumer credit, or in 
any aspect of preparation, creation, or placing of advertising, and that 
respondents secure a signed statement acknowledging receipt of said 
order from each such person. 

It is further ordered, That respondents notify the Commission at 
least thirty (30) days prior to any proposed change in the corporate 
respondent, such as dissolution, assignment, or sale, resulting in the 
emergence of a successor corporation, the creation or gissolution of 
subsidiaries, or any other change in the corporation which may affect 
compliance obligations arising out of this order. 

It is further ordered, That the individual respondent named herein 
promptly notify the Commission of the 
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respondents for 
distributors. 

making truthful claims concerning the earnings of their 

Appearances 

. for the--Commission: Jeffrey Tureck and Michael C.. McCarey. 
For the respondents: SolcmwnJ-i. Frierui, N.Y., N.Y. 

OPINION OF THE COMMISSION 

BY DIXON, Commissioner: 
Complaint counsel have filed a "Petition for Reconsideration" of the 

Commission's order in this matter issued on Mar. 4, 1975. Respondents 
have replied in opposition. In order to obtain more time within which to 
consider the petition for reconsideration, the Commission, by order 
dated May 27, 1975, stayed the effective date of its Mar. 4 order, and 
thereby, the time within which respondents might appeal it. The order 
of Mar. 4 modified an earlier cease and desist order of the Commission, 
pursuant to remand from the United States Court of Appeals for the 
Second Circuit, which had instructed that the original order be 
changed. · 

Having reviewed the arguments made by complaint counsel in their 
petition for reconsideration, and respondents' arguments in opposition, 
and after conducting our own review of the order previously entered, 
we have determined that it must be modified in order to accomplish the 
purposes intended by the Commission- wheJJ it issued its opinion and 
order of Mar. 4 .. The order as revised is designed to eliminate certain 
"loopholes" in the earlier order to which complaint counsel have 
properly objected, while setting forth in some detail and with greater 
clarity a wide variety of options available to respondents for making 
truthful claims concerning the earnings of their distributors, consistent 
with the mandate of the Court of Appeals. . . _ 

The Commission's original order in this matter, of which the Court of 
Appeals disapproved, limited respondents essentially to representa
tions of average earnings. The Court of Appeals remanded with the 
instructions that respondents should not be limited to average 
earnings. The Court suggested that the Commission consider permit
ting ranges of earnings to be represented, and implied, by its reference 
-to an earlier 
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about high earnings achieved by a minority of purchasers with no 
indication of the unrepresentativeness of such earnings. If respondents 
la~k:cevidence that the high reported earyrings of a few distributors are 
in fact representative of the earnings of large numbers of other 
distributors, then it is clearly deceptive for them to portray the 
minority results reported to them without a clear indication of their 
unrepresentativeness. The appended order embodies a general prohib
ition on representations of past earnings, followed by a detailed 
enumeration of various broad sorts of earnings claims, in addition to 
average earnings claims which respondents may make: 
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4. In May, 1973, at least 600 of our distributors ( __% of the total) earned $ __ 

or more. 
(3) Statements ofearnings ranges. As complaint counsel 
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99 percent of their distributors by use of at most three 
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$12,000 and up 
(4) Earnings testirrwnials. Complaint counsel are correct, we believe, 

in pointing out that even though a consumer may be apprised that an 
earnings testimonial represents a "better than average" result, 
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have 
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amounts, it would be a disservice to consumers to permit the 
representation of such amounts in advertisements without information 
to place them in perspective. While absolute clarity and precision in an 
area of such complexity as that of earnings claims is certainly 
impossible, we believe the approach adopted herein is in accord with 

- --the, man9~te of the Court of _Appeal~ o.n remand ·and sufficient to 
eliminate the shortcomings of the Commission's order of Mar. 4, 1975. 

Because the Commission has modified its earlier order, respondents 
will, by law, have the full statutory time period within which to appeal 
the new order. Their request for a 30-day period p e a 2 . 6 O 4 . 2 9 2  0  T d 
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printed, in typesize at least equal to that of the statement of sales, 
profits, or earnings) of the percentage of the total number of 
purchasers who have achieved such results. 

(3f.-An accurate representation of any range or ranges of sales, 
profits, or earnings actually achieved by purchasers DEC.7oder 
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testimonial have been achieved by 10 percent or more of all purchasers 
of respondents' products during the time period covered by the 
testimonial, but are in excess of the average or median results achieved 
by all purchasers, a statement of the percentage of all respondents' 

· --- - di§tributo.rs who, according to r_espond~nts' records, have achieved 
equal or better results during the same time period, or a statement of 
the average or median results achieved by all purchasers of respon
dents' products during the same time period. 

2. Failing to maintain records which substantiate that any represen
tation made regarding past or present sales, profits, or earnings are 
accurate. Such records shall be sufficient to substantiate the accuracy 
of any representations made regarding amounts earned or sold, the 
number or percentage of purchasers achieving such results, the time 
period during which such results are achieved, and the amount of time 
per day, week, or month required to achieve such results. 

It whi4chieved, 

https://di�tributo.rs

