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plemented, presumably after large effort 
and at great expense must be retroactively 
disapproved. These and other problems 
are bound to arise as a result of what I 
consider a mistake in judicial analysis. 

For these reasons, I respectfully dissent. 
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Background: Federal Trade Commission 
(FTC) filed administrative complaint 
charging that marketer and related parties 
had made false, misleading, and unsub-
stantiated representations in violation of 
Federal Trade Commission Act, held them 
liable, and ordered them to cease and de-
sist from making misleading and inade-
quately supported claims. Respondents pe-
titioned for judicial review. 

Holdings: The Court of Appeals, Sriniva-
san, Circuit Judge, held that: 

(1) substantial evidence supported findings 
by FTC that advertisements for pome-
granate-based products conveyed effi-
cacy and establishment claims; 

(2) FTC had discretion to hold marketer 
to general substantiation standard for 
non-specific establishment claims; 

(3) substantial evidence supported conclu-
sion by FTC that properly randomized 
and controlled human clinical trials 
(RCTs) were required to adequately 
substantiate its efficacy claims and its 
non-specific establishment claims; 

(4) substantial evidence supported conclu-
sion by FTC that medical studies ref-
erenced by marketer did not qualify as 
RCTs of kind that could afford ade-
quate substantiation of marketer•s 
claims; 

(5) substantial evidence supported factual 
finding by FTC that experts in rele-
vant fields required RCTs to support 
claims about disease-related benefits of 
marketer•s products; 

(6) FTC did not have obligation to adhere 
to notice-and-comment rulemaking 
procedures before imposing liability; 

(7) person who had authority to determine 
which advertisements were published 
could be held individually liable, al-
though he did not have ••final say•• on 
those advertisements; and 

(8) order that required corporation to gain 
support of at least one RCT before 
claiming causal relationship between 
consumption of pomegranate-based 
products and treatment or prevention 
of any disease did not violate First 
Amendment. 

Affirmed as modified. 
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that advertisements were deceptive in vio-
lation of FTC Act, where advertisements 
drew logical connection between study re-
sults and effectiveness for treating, pre-
venting, or reducing risk of various ail-
ments, and they invoked medical symbols, 
referenced publication in medical journals, 
and described substantial funds spent on 
medical research. Federal Trade Com-
mission Act, § 5, 15 U.S.C.A. § 45. 

8. Antitrust and Trade Regulation 
O312 

In the analysis of whether an adver-
tisement is deceptive in violation of the 
Federal Trade Commission (FTC) Act, the 
question whether a claim of establishment 
is in fact made is a question of fact the 
evaluation of which is within the FTC•s 
peculiar expertise. Federal Trade Com-
mission Act, § 5, 15 U.S.C.A. § 45. 

9. Antitrust and Trade Regulation 
O222 

Federal Trade Commission (FTC) had 
discretion to hold marketer to general sub-
stantiation standard for non-specific estab-
lishment claims, i.e., requirement that 
marketer possess evidence sufficient to 
satisfy relevant scientific community of 
truth of their claims, in proceeding alleg-
ing that advertisements for pomegranate-
based products were deceptive in violation 
of FTC Act by touting medical studies 
ostensibly showing that daily consumption 
of its products could treat, prevent, or 
reduce risk of various ailments; advertise-
ment did not incorporate effective dis-
claimer, such as statement that ••evidence 
in support of this claim is inconclusive,•• 
but instead described studies as ••promis-
ing,•• ••initial,•• or ••preliminary.•• Federal 
Trade Commission Act, § 5, 15 U.S.C.A. 
§ 45. 

10. Antitrust and Trade Regulation 
O222 

In proceeding alleging that advertise-
ments for pomegranate-based products 

were deceptive in violation of Federal 
Trade Commission (FTC) Act, substantial 
evidence supported conclusion by FTC 
that marketer•s advertisements conveyed 
net impression that clinical studies or tri-
als showed that causal relation had been 
established between consumption of its 
products and its efficacy to treat, prevent, 
or reduce risk of heart disease, prostate 
cancer, and erectile dysfunction, and thus 
properly randomized and controlled human 
clinical trials (RCTs) were required to ade-
quately substantiate its efficacy claims and 
its non-specific establishment claims. 
Federal Trade Commission Act, § 5, 15 
U.S.C.A. § 45. 

11. Antitrust and Trade Regulation 
O319 

In a proceeding alleging that an ad-
vertisement is deceptive in violation of the 
Federal Trade Commission (FTC) Act, 
when reviewing whether there was appro-
priate scientific substantiation for the 
claims made, the task of the Court of 
Appeals is only to determine if the Com-
mission•s finding is supported by substan-
tial evidence on the record as a whole; in 
conducting that inquiry, the Court is mind-
ful of the Commission•s special expertise in 
determining what sort of substantiation is 
necessary to assure that advertising is not 
deceptive. Federal Trade Commission 
Act, § 5(a)(1), (c), 15 U.S.C.A. § 45(a)(1), 
(c). 

12. Antitrust and Trade Regulation 
O222 

In proceeding alleging that advertise-
ments for pomegranate-based products 
were deceptive in violation of Federal 
Trade Commission (FTC) Act, substantial 
evidence supported conclusion by FTC 
that medical studies referenced by market-
er did not qualify as randomized and con-
trolled human clinical trials (RCTs) of kind 
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that could afford adequate substantiation 
of marketer•s claims that daily consump-
tion of its products could treat, prevent, or 
reduce risk of various ailments, and thus 
marketer•s claims were deceptive. Feder-
al Trade Commission Act, § 15(a)(1), 15 
U.S.C.A. § 55(a)(1). 

13. Antitrust and Trade Regulation 
O369 

Substantial evidence supported factual 
finding by Federal Trade Commission 
(FTC) that experts in relevant fields re-
quired randomized and controlled human 
clinical trials (RCTs) to support claims 
about disease-related benefits of market-
er•s products, in proceeding alleging that 
advertisements for pomegranate-based 
products were deceptive in violation of 
FTC Act, where evidence included written 
reports and testimony from medical re-
searchers stating that experts in fields of 
cardiology and urology required random-
ized, double-blinded, placebo-controlled 
clinical trials to substantiate any claim that 
a product treated, prevented, or reduced 
risk of disease. Federal Trade Commis-
sion Act, § 5, 15 U.S.C.A. § 45. 

14. Antitrust and Trade Regulation 
O319 
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19. Antitrust and Trade Regulation 
O291 

Person who had participated directly 
in meetings about advertising concepts and 
content, reviewed and edited advertise-
ment copy, managed day-to-day affairs of 
corporation•s marketing team, and pos-
sessed hiring and firing authority over 
head of its marketing department could be 
held individually liable under Federal 
Trade Commission (FTC) Act for corpora-
tion•s deceptive acts and practices; al-
though he did not have ••final say•• on those 
advertisements, he had authority to deter-
mine which advertisements were publish-
ed. Federal Trade Commission Act, § 5, 
15 U.S.C.A. § 45. 

20. Antitrust and Trade Regulation 
O136, 152 

When the Federal Trade Commission 
(FTC) does not seek restitution or mone-
tary penalties, and the sole remedy im-
posed is injunctive relief, the FTC Act 
imposes a strict liability standard and does 
not create an exemption for unwitting dis-
seminators of false advertising. Federal 
Trade Commission Act, § 5, 15 U.S.C.A. 
§ 45. 

21. Antitrust and Trade Regulation 
O382(2) 

Injunction could be imposed under 
Federal Trade Commission (FTC) Act 
against person who previously had authori-
ty to determine which deceptive advertise-
ments were published by corporation that 
produced food products or dietary supple-
ments, even though he had since voluntari-
ly retired, where he had demonstrated 
propensity to misrepresent strength and 
outcomes of scientific research to his ad-
vantage, he had engaged in deliberate and 
consistent course of conduct, and there 
was no assurance that he would not return 
to work or join another company that mar-
keted food products or dietary supple-

ments. Federal Trade Commission Act, 
§ 5, 15 U.S.C.A. § 45. 

22. Federal Courts O3733 

When a litigant•s opening brief pres-
ents an argument in conclusory fashion 
and without visible support, a court has 
discretion to deem the argument forfeited. 

23. Injunction O1250 

Injunctive relief may be inappropriate 
if the affected parties have not shown a 
propensity toward violating the statute and 
nothing in the record suggests the likeli-
hood or even the possibility of further 
violations. 

24. Constitutional Law O1539, 1540, 
1641 

For commercial speech to come within 
the First Amendment, it at least must 
concern lawful activity and not be mislead-
ing; consequently, misleading advertising 
may be prohibited entirely. U.S.C.A. 
Const.Amend. 1. 

25. Antitrust and Trade Regulation 
O319 

Ordinary substantial-evidence stan-
dard applied to review of factual finding by 
Federal Trade Commission (FTC) of de-
ceptive claim in proceeding alleging viola-
tion of FTC Act, even in First Amendment 
context. U.S.C.A. Const.Amend. 1; Feder-
al Trade Commission Act, § 5(c), 15 
U.S.C.A. § 45(c). 

26. Antitrust and Trade Regulation 
O374

 Constitutional Law O1647 

Forward-looking remedial order is-
sued by Federal Trade Commission (FTC) 
under FTC Act that required corporation 
to gain support of at least one randomized, 
controlled, human clinical trial (RCT) 
study before claiming causal relationship 
between consumption of pomegranate-
based products and treatment or preven-
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tion of any disease did not violate free 
speech clause of First Amendment, since 
corporation•s efficacy and establishment 
claims had been misleading because they 
were unsubstantiated by RCTs; although 
liability determination concerned claims 
about three specific diseases whereas re-
medial order encompassed claims about 
any disease, broadened scope was justified 
by corporation•s demonstrated propensity 
to make deceptive representations about 
health benefits of its products and by ex-
pert testimony supporting necessity of 
RCTs to establish causation for disease-
related claims generally. U.S.C.A. Const. 
Amend. 1; Federal Trade Commission Act, 
§ 5, 15 U.S.C.A. § 45. 

27. Antitrust and Trade Regulation 
O374

 Constitutional Law O1647 

Order that barred corporation from 
running future advertisements asserting 
that its pomegranate-based products treat-
ed or prevented any disease unless armed 
with at least two randomized, controlled, 
human clinical trials demonstrating statis-
tically significant results lacked reasonable 
fit under free speech clause of First 
Amendment to prevent deceptive advertis-
ing, where order separately required cor-
poration to base any representations on 
••competent and reliable scientific evidence 
that, when considered in light of the entire 
body of relevant and reliable scientific evi-
dence, is sufficient to substantiate that the 
representation is true.•• U.S.C.A. Const. 
Amend. 1; Federal Trade Commission Act, 
§ 5, 15 U.S.C.A. § 45. --2Tj
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benefits of POM•s products with regard to 
those diseases. 

In 2010, the Federal Trade Commission 
filed an administrative complaint charging 
that POM and related parties had made 
false, misleading, and unsubstantiated rep-
resentations in violation of the Federal 
Trade Commission Act. After extensive ad-
ministrative proceedings, the full Commis-
sion voted to hold POM and the associated 
parties liable for violating the FTC Act 
and ordered them to cease and desist from 
making misleading and inadequately sup-
ported claims about the health benefits of 
POM products. The Commission•s order 
also bars POM and the related parties 
from running future ads asserting that 
their products treat or prevent any disease 
unless armed with at least two random-
ized, controlled, human clinical trials dem-
onstrating statistically significant results. 

POM and the associated parties petition 
for review of the Commission•s order, ar-
guing that the order runs afoul of the FTC 
Act, the Administrative Procedure Act, 
and the First Amendment. We deny the 
bulk of petitioners• challenges. The FTC 
Act proscribes„and the First Amendment 
does not protect„deceptive and mislead-
ing advertisements. Here, we see no basis 
for setting aside the Commission•s conclu-
sion that many of POM•s ads made mis-
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