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PRELIMINARY STATEMENT 

Noncompete agreements (ÒnoncompetesÓ) are harmful to the free, 

fair, and open competition that is fundamental to sustaining small 

businesses and a thriving and equitable economy. Like other restraints 

of trade, noncompetes both discourage workers from finding employment 

with businesses that place the highest value on their skills and hinder 

innovators from creating startups and launching careers as 

entrepreneurs. A large body of academic research shows that 

noncompetes interfere with labor mobility, lower w ages, reduce 

competition, stifle innovation and entrepreneurship , and may increase 

consumer prices . As common law regulation of noncompete agreements 

has proven inadequate, and the state bans are isolated and not always 

enforced, the Federal Trade CommissionÕs rule banning noncompetes, 16 

C.F.R. Part 910 and 912 (May 7, 2024) (ÒFTC RuleÓ) provides a much-

needed and much-supported bulwark against economic and 

entrepreneurial stagnation. Amici submit this brief to aid the CourtÕs 

understanding of the FTC RuleÕs benefits, and to clarify how well the 

Rule is supported by the most advanced economic literature. 

1 
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INTEREST OF AMIC I CURIAE 

Amici have an interest in the outcome of this litigation, because 

they have surveyed and studied the effects of noncompetes on workers, 

small businesses, and the broader economy . In the case of Small Business 

Majority, the organization represents members who are adversely 

affected by noncompetes. Thus, amici have an informed perspective 

relevant to this litigation that will aid the Court in its decisionmaking. 
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because these members are impeded in finding new talent to innovate 
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noncompetes is thus necessary for eliminating the harm to competition 

that these agreements inflict on small businesses and the broader 

economy. 

Noncompetes particularly harm small businesses. Small business 

owners and entrepreneurs who aspire to launch new businesses have 

trouble overcoming noncompete barriers to start new business and face 

challenges hiring staff because so many workers are bound by 

noncompetes. This hurts the health of startups and entrepreneurial 

ventures. 

Regardless of business size, noncompetes stunt innovation, new 

business formation, labor mobility, worker earnings, competition, and 

many other aspects of a healthy economy, according to a large body of 

empirical economic research , discussed below. Current enforcement 

mechanisms , whether enacted through state policy or by common law , 

are inadequate vehicles for protecting businesses and workers as both 

enforceable and unenforceable noncompete agreements continue to 

proliferate and stymie innovation and worker choice . It is therefore 

imperative, for businesses of all sizes and workers alike, that the FTCÕs 

widely supported rule banning noncompetes not be vacated. 

5 
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small.Ó2 It notes that the approximately 33 million small businesses in 

the United States compose 99.9% of all businesses , and that small 

businesses create the majority of new jobs. 3 Economists have also 

recognized that vital entrepreneurial role played by small businesses in 

the U.S. economy.4 

Noncompetes have long been a plague on small business. By their 

nature, s mall businesses depend more on the quality and productivity of 

the few workers they hire. Yet noncompetes shut small businesses out of 

hiring workers with the most related skills and knowledge Ñ even if those 

workers would be a better fit in the small business . A small business 

cannot afford to pay an employee at another firm to take a one - or two -

https://doi.org/10.1093/icc/dtad024
https://www.uschamber.com/small-business/state-of-small-business-now
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litigate when their former employers sue them to enforce a possibly 

overbroad and illegal noncompete. Small businesses also must take care 

to avoid being sued themselves for tortiously interfering with a contract 

if they inadvertently hire a former employee subject to a noncompete. 5 

Noncompetes are an especially significant obstacle for small 

business owners in under -resourced communities, where there has been 

a notable increase in business formation and where entrepreneurship 

plays a vital role in fostering a more equitable economy. Many comments 

to the FTC Rule observed the outsized negative effect that noncompete 

agreements appear to have on discourage minority and female 

entrepreneurship, 6 which would exacerbate the many other barriers to 

successful small business ownership faced by these communities .7 

5 See FTC Rule at 176-77 (discussing comments). 
6 See id. at 97; see also Matt Marx, Employee Non-compete Agreements, Gender, and 

Entrepreneurship , ORGANIZATION SCIENCE , vol. 33, 1756-72 (2022), available at 
https://pubsonline.informs.org/doi/epdf/10.1287/orsc.2021.1506. 

7 See Andre Perry, Manann Donoghoe & Hannah Stephens, Who Is Driving Black 
Business Growth? Insights from the Latest Data on Black -Owned Businesses, BROOKINGS 

I NSTITUTION (May 24, 2023), https://www.brookings.edu/articles/who -is-driving- black -
business-growth -insights- from -the- latest -data-on-black -owned-businesses/; Lynda Lee, 
Minority Business Ownership Differs by Sector , CENSUS .GOV (Jan. 4, 2023), 
https://www.census.gov/library/stories/2023/01/who -owns-americas-businesses.html ; Annual
Report, National WomenÕs Business Council (2023), https://www.nwbc.gov/wp -
content/uploads/2023/12/NWBC_AR_2023_FINAL -508.pdf. 

8 

https://www.nwbc.gov/wp
https://www.census.gov/library/stories/2023/01/who-owns-americas-businesses.html
https://CENSUS.GOV
https://www.brookings.edu/articles/who-is-driving-black
https://pubsonline.informs.org/doi/epdf/10.1287/orsc.2021.1506
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contributed to the extraordinary technological innovation and economic 

prosperity of Silicon Valley. He drew a comparison to the Route 128 tech 

corridor near Boston which benefited from advantages similar to those 

enjoyed by Silicon ValleyÑ proximity to major research universities, an 

agglomeration of computer -related businesses, a history of innovation, 

and a highly -educated population. But it was Silicon Valley alone that 

produced startup culture and the innovative firms that would spark the 

tech boom. The 

https://innovation.12
https://careers.11
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https://startups.14
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In sum, noncompete agreements and other restrictive employment 

clauses pose significant challenges to small businesses and 

entrepreneurship. By hindering the ability of individuals to start their 
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noncompetes earn higher wages than those without such restrictions. 21 

However, none of these studies are able to separate correlation from 

causation, and the studies that do account for selection into the use of 

any restrictive covenants finds negative earnings effects between 3 -7%.22 

More broadly, studies of what happens to wages when noncompetes 

are banned or a state begins to enforce noncompetes more vigorously find 

wages tend to fall by 3-4% across the board when states increase 

noncompete enforcement. 23 This is true for both low-wage workers and 

high- tech workers .24 Leo Carr of Elite Group, a constituent member of 

21 See Donna Rothstein & Evan Starr , Noncompete agreements, bargaining, and 
wages, MONTHLY LABOR REV (2022), available at https://www.jstor.org/stable/48716860 ; see 
also Evan Starr, James J. Prescott, & Norman D. Bishara , Noncompete agreements in the 
U.S. labor force, J. OF L. AND ECON. 64, no. 1, 53-84 (2021). The only longitudinal study of 
noncompetes find s that noncompetes are associated with higher wages but no differences in
wage growth . Bhargav Gopal & Li Xiangru , Training and Job Separation in Imperfect Labor 
Markets: The Case of Non -Compete Agreements, (Jan. 2024) (working paper ), available at 
https://bhargavgopal.com/resources/paper2.pdf . 

22 Natarajan Balasubramanian, Evan Starr, & Shotaro Yamaguchi , Employment 
Restrictions on Resource Transferability and Value Appropriation from Employees (last 
revised May 2024) (working paper), available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3814403 . 

23 See Starr, Consider This, 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4364674
https://eig.org/noncompetes
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3814403
https://bhargavgopal.com/resources/paper2.pdf
https://www.jstor.org/stable/48716860
https://workers.24
https://enforcement.23
https://restrictions.21
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premised on Òreasonableness.Ó32 Interpreting this framework, courts 

generally deem noncompetes reasonable if they do not unduly harm a 

worker or society Ñ a malleable and haphazardly enforced standard Ñ and 

are no broader than necessary to protect employersÕ legitimate interests 

(e.g., trade secrets).

32 32 

https://employees.36
https://employees.35
https://secrets).33
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Many employers are clearly aware that noncompetes will deter 

employees from leaving jobs

https://www.jstor.org/stable/48716860
https://noncompetitors.47
https://unenforceable.46
https://agreements.44
https://enforceability.43
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law Ñ as opposed to the law itself Ñ are consequential to their actions.48 

Indeed, when presented with the opportunity to purchase the ability to 

enforce noncompetes by giving workers small raises, employers were not 

willing to do soÑ instead relying on either unenforceable noncompetes or 

other, less restrictive terms. 49 

Even whe n courts explicitly deem noncompetes unreasonable and 

unenforceable, employers continue to foist such terms on employees. For 

example, in 2019, a Michigan court found that Prudential SecurityÕs 

noncompete for security guards Ñ which had a $100,000 damages clause 

for violations of its terms Ñ

https://www.freightwaves.com/news/tqls-noncompete-hurts-ex-employees-job-prospects
https://www.ftc.gov/system/files/ftc_gov/pdf/c47872210026prudentialsecurityfinalconsent.pd
https://overbroad.51
https://guards.50
https://terms.49
https://actions.48
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incorporate unenforceable noncompete clauses into employment 

contracts without fear of legal liability in most states. If the noncompete 

ever reaches court, the court will either decline to enforce it or ÒbluelineÓ 
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governing noncompetes that recognizes the impact these restrictions 

have across our entire economy. 

CONCLUSION 

For the foregoing reasons, the amici respectfully submit that the 

Court should deny PlaintiffsÕ Motions to stay the effective date of the 

Final Rule. 

Respectfully submitted, 

June 4, 2024 /s/ Jamie Crooks 

Jamie Crooks Eric A. Posner 
Counsel of Record 1111 E. 60th St., 

Alexander Rose Chicago, IL 60637 
FAIRMARK P

mailto:jamie@fairmarklaw.com
mailto:eposner@uchicago.edu
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CERTIFICATE OF COMPLIANCE 

I hereby certify the foregoing complies with the Procedures for Cases 

Assigned to District Judge Ada Brown and Standing Order, that the 
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electronically filed in this matter with the Clerk of Court, using the ECF 

system, which sent notification of such filing to all counsel of record. 
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Jamie Crooks 
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