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alleged that the pesticide manufacturers’ conduct violated the Sherman Act, the FTC Act, and the
Clayton Act.® The case is ongoing.

The Commission has also raised concerns about manufacturers restricting repair of agricultural
equipment.® The FTC hosted a public workshop to examine ways in which manufacturers limit
third-party repairs.® The subsequent report highlighted potential competition problems that can
arise when manufacturers restrict who can repair agricultural equipment like tractors.!
Commission staff also recently testified in support of state legislation to expand right-to-repair
laws in Colorado to cover agricultural equipment.*?

I11.  Dispelling Confusion about the PSA is Important to Protecting Farmers, Growers,
and Ranchers from Unlawful Conduct by the Dominant Meat Processors

Revitalizing the PSA, including dispelling confusion about its requirements, is critical to protect
against unfair acts in the livestock, meat, and poultry industries. Thus, the Commission strongly

supports USDA’s proposed rule. As the proposed rule notes, courts applying the PSA have come
to contradictory and confusing conclusions about how to interpret §§ 202(a) and (b) of the Act.:
While some courts have read into the PSA a competitive injury requirement (often in significant

tension with each other and even other decisions by the same courts), others have rejected such a
requirement.* This confusion over the need for showing competitive injury—and what any such
showing would require—has made understanding one’s rights under the PSA difficult.

As farmers have explained, inconsistent applications of a competitive injury requirement, and the
uncertainty around whether such a burden exists at all, undermines their right to redress under
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141d. at 53,891 (collecting cases). Compare, e.g., M&M Poultry, Inc. v. Pilgrim’s Pride Corp., No. 2:15-CV-32, 2015
WL 13841400, at *12 (N.D.W. Va. Oct. 26, 2015) (“[A]nticompetitive effect is not an essential element that need be
alleged to state a claim for violation of § 192(a)-(b).”) with Morris v. Tyson Chicken, Inc., No. 4:15-CV-77-BJB,
2022 WL 68963, at *5 (W.D. Ky. Jan. 6, 2022) (holding plaintiffs satisfied a requirement to show conduct that
results in or is likely to result in anti-competitive effects the PSA was designed to prevent).




the PSA.™ A difficult-to-



likewise confirms the PSA “goes further than” the FTC Act’s prohibition on unfair methods of
competition.?!

As the rule explains, the plain text of the PSA’s § 202(a) affirms Congress did not intend the PSA
to require for proof of an adverse effect on competition as an element of a claim, as § 202(a)
lacks any textual limitation to acts having an adverse effect on competition.?? Notably, elsewhere
in the same section, Congress explicitly sought to limit statutory provisions to certain
anticompetitive or monopolistic conduct.?® When “Congress includes particular language in one
section of a statute but omits it in another section of the same Act, it is generally presumed that
Congress acts intentionally and purposely in the disparate inclusion or exclusion.”?* Congress
intentionally and purposefully included references to anticompetitive or monopolistic conduct in
8§ 202(c), (d), (e), and (f), while intentionally and purposefully omitting these elements from

§ 202(a).®

The FTC Act does not require proof of competitive injury with respect to claims of unfair or
deceptive practices, further supporting the proposed rule’s interpretation of the PSA’s
requirements. Section 5 of the FTC Act proscribes “practices as unfair or deceptive in their effect



not outweighed by countervailing benefits to consumers or to competition.?® These added
requirements do not demand proof of competitive injury to establish an unfair practice; and
notably, Congress did not impose any such test or limitation on the PSA’s unfairness prohibition,
instead leaving intact the PSA’s broader scope. Thus, at a minimum, meeting the more rigorous
standards of the FTC Act for unfair acts—which plainly do not require any showing of
competitive injury—is sufficient to establish a PSA violation under § 202(a). To the extent courts
have interpreted 8 202(a) to require a showing of competitive injury, such an interpretation is
belied by the plain text of the PSA.

Regardless, even if the PSA did require a showing of competitive injury, that showing should not
be more onerous and burdensome than that required under the FTC Act’s prohibition on unfair
methods of competition, given that the PSA is broader than the FTC Act. The ( of)3aurete tonrts an



