


I look at workplace technology and think of a different story. Let me read it to you. It's a
story about a town out west named Hawitdwtch.

You see, the town of Hawtddawtch made honey. But unfortunately, the town bee was
“lazy.” So, the town hired a Hawtddawtcher to work as a Bé&fatcher. “His job is to watch” —
“to keep both his eyes on the lazy town bee. A bee that is watched will work harder,.you see
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Excerpt from [R. SEUSS DID | EVER TELL YOU HOW LUCKY YOuU ARE?(1973)

Did it work? Well, “he watched and he watched. But, in spite of his watch, that bee didn’t
work any harder. Not mawtch.”

“So then somebody said, ‘Our old b&atching man just isn’t beeatching as hard as he
can. He ought to be watched by another Hawvdelwtcher! The thing that we need is a Bee-
WatcherWatchel”

So... that BeaVatcherWatcher watched the original B&atcher. But “h]e didn’t
watch well” either. “So another Hawtdthawtcher had to come in as a Watttatcher
Watcher!”

And so “today althe Hawtchers who live in Hawtdhawtch are watching on Watch
WatcherWatcheringWatch, Watchwatching the Watcher who’s watching that bee. You’re not
a HawtchWatcher. You're lucky, you se€!”

3DR. SEUss DID | EVER TELL YOU HOwW LUCKY YOU ARE (1973).
2



Now, if you're wondering what on Earth I'm talking about — bear with me for a moment
and consider the experiences of the people who answer your phone calls to customer service.

The modern call center worker is also watched —



has made me sick to my stomach and unable to get out of bed in the morning to do ¥hy job.”
This kind of thing is common. In fact, a majoritya#ll center workers are prescribed
medication for a stressr anxietyrelated illness. One in four take this medication
“constantly.’®

Today, | want to talk with you about workplace surveillance and algorithmic
management. First, | want to argue that certain uses of worker surveillance and algorithmic
management may constitute what we at the Federal Trade Commission call “unfair trade
practices.* | think that looking at workplace surveillance and algorithmic management through
this lens may expand the range of law enforcers who can intervene to protect workers. It will also
complement other relevant FTC authorities, including our authority to stop deceptive trade
practicesas well as our joint authority over the Fair Credit Reporting'Act.

12 seeCommunications Workers of America Comment Letter to White House, Office of Science and Technology
Policy on Request for Information about Automated Worker Surveillance and Management (June 28t 2023),

(The worker continued: “I've started taking FMLA time as a result of missing work days due to stress.”); NELP &
AFL-CIO, Wheeling and Dealing Misfortune: How Santander’s high pressure tactics hurt workers and auto loan
customers(some workers “felt so powerless and worn down after their shift that they needed hours to decompress
every day”); Dziezasupranote 6(discussing chronic anxiety and insomnia).

13 SeeVIRGINIA DOELLGAST & SEAN O'BRADY, MAKING CALL CENTER JOBS BETTERTHE RELATIONSHIP BETWEEN
MANAGEMENT PRACTICES AND WORKER STRESA REPORT FOR THECWA, (JUNE 2020)at 1.2, 3.5(showing results

of a 2017 survey of over 2,000 call center workers in which 58% of respondents reported having been prescribed a
medication for a stress or anxiglated illness and 24% reported using such a medication “constantly”). The
survey foundhat the respondents had worked at a call center the longest had the highest rate of prescriptions for
stress medications. Sik at 4.1 It also found that the people with highest stress were likely to be subject to more
monitoring.ld. at 4.4 (“We find that the total number of monitoring methods... positively associated with higher
stress levels.”).

¥ 1'm not the first at the FTC to identify unfairness as a possible grounds for liability for certain deployments of
workplace surveillance. The director of the FTC’s Division of Privacy and Identity Protection, Ben Wiseman, made
this argument earlier this year in a lecture for the Harvard Journal of Law and Technoldggnfaegn Wiseman,
Remarks of Benjamin Wiseman at the Harvard Journal of Law & Technology on Worker Surveillance and Al (Feb.
8, 2024), https:/lwww.ftc.gov/system/files/ftc_gov/pdf/dBiB-24-final.pdf at 6 (“After all, a consumer’s right to be
protected from privacy harms and other injuries doesn’t evaporate the minute they enter a factory or log into their
computer. Companies that mislead workers about worker surveillance technologies, that fadlnegarent with
workers about their collection of personal information, or that deploy technologies in ways that harm workers
without corresponding benefits may face liability under the FTC Act.”).

15 This lecture will not address these other authorities. For more information on how they may apply to workplace
surveillance and algorithmic management,\8&geman supranote 14 (discussing deception); Fed. Trade
Comm’n,FTC Policy Statement on Enforcement Related to Gig Work,

https:// (ag)-42



But unfairness won’t cover everything. And so, my second goal today is to call for
lawmakers to pass meaningful worker privacy laws to ensure that no one falls through those

gaps.
.



A. Substantial injury

Let's start with substantial injury. In the United States, the idea that workplace innovation
will help worker and employer alike runs back to one person: Frederick Winslow Taylor. Taylor
was no tribune for the American worker; | can’t call myself an agnffrBut pay attention to
how the paragon of workplace productivity talksmbut productivity.

As many of you know, Taylor urged employers to minimize the distance a product travels
before completion, and to carefully measure the movements of workers to figure out which
maneuvers would cause the least strain.



Supervisors would walk the warehouse, looking at those numbers, and telling people to
go faster when their rate went down. If you slowed too much, you got fired — allegedly
automatically??

“You’re not stopping,” Jake said. “You are literally not stopping. It's like leaving your



disorders experienced by its workers in two of its other warehdtSesne warehouses have
vending machines that are stocked not with soda or chips, but painfllers.

So we cannot assume that workplace surveillance and automated management increase
productivity. We cannot assume they help workers. Because in some of the most sophisticated
companies in the world, many of those systems seem to simply increaseleffogimply “get
the largest amount of work for the smallest possible wagjesid they may increase that effort
to the point wheret isubstantially injures peopfé.

B. Reasonable avoidability
Substantial injury is the first requirement in an unfairness action. The second is that the

conduct cannot be reasonably avoidable by the consumer. For this requirement, let’s talk about
the experiences of rideshare drivers.

25 See






10



to get by. Ms. Sherrod’s call center job helped her escape a life working manupiyimg jobs
in fast food and cleaning rooms at a nearby casino.

She loved the job. And she was good at it. Really good at it. Two years in a row, she was
in the top 3% of the company’s call representatives.

Then, the company started using Al to analyze and evaluate its employees’ calls.

Speech Emotion Recognition (SER) technology tracks the words used by customer
service representatives, as well as their tone and voltiB,. to achieve that, to “recognize”
emotions, it is critically important that the technology understand exactly what call center
workers are saying.

Ms. Sherrods from Pascagoula, Mississippi, on the Gulf Coast. | recently met with some
shrimpers down in Biloxi, which is just west of Pascagoula. And if you've been there, you know
that people from that part of the country use a different tone and cadence when they speak than
we do here in New York, or Washington, for that matter.

Ms. Sherrod started noticing that the transcripts for her calls were full of .€Fras
software had trouble with her accent. She also learned that soon, she would not be able to correct
those call transcripts. She worried that these kinds of errors could cost her her job.

There are many more of these anecd#t@he Wall Street Journahterviewed a calll
center agent with a Filipino accent. She had been recognized as a top performer for four years in
a row. Then automated emotion recognition came in, and her scores were too low, and she soon
left the company — even though her boss comtil to tell her that she was doing a good*fob.

But it is more than anecdotesiéntific literature suggests that this technology may
perform differently depending on the speakers’ gender, age, disability, and regionat®rigin.
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Speech Emotion Recognition is not some niche technology of the future. Half of all call
center workers report that the emotion in their voices is monitored. For one in four, it is
monitored “constantly®

Workplace surveillance and automated management technology may be marketed as
sophisticated; it may be deployed by teehwwy companies on thousands of workers. But we
cannot assume the benefits of these technologies. We cannot assume they work as advertised.
We cannot assume they work, period. Because some of this technolbg&eld help
workers?* But a lot of it is a one
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surveillance and automated management through the lens of unfairness will expand the number
of law enforcers who can protect working people.

That said, we need to recognize that these cases will take time. We also need to recognize
that when these cases come up, companies will cite the “countervailing benefits” prong and point
to the financial benefits of these practi¢€ hat process will take time, also.

1. The need for workplace privacy law

Candidly, I'm not sure we have a lot of timdecause this technology is already
pervasive. Two in three Americans report some kind of electronic monitoring on the job, and two
in five already have schedules or tasks assigned by an automated 8ystem.

That’'s why [ think that if we're going to address the harms raised by workplace
surveillance and automated management, we need to pair the use of our unfairness authority with
the passage of meaningful workplace privacy laws. | call on Congress andekédstio so
today.

To underscore the need for these kinds of laws, I'll share one last story about something
that | do think is a technology of the future.
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adaptation of the Marvel movie franchise. Mr. Booker’s job was to spend hours and hours on set
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