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This proceeding is before the Commission on Complaint Counsel’s appeal of an Initial
Decision of the Chief Administrative Law Judge (“ALJ”) that recommended dismissing the
Complaint in its entirety. ID (Feb. 15, 2022) 263.1 The proceeding arose in response to the
December 2018 purchase by Respondent Altria Group, Inc. (“Altria”) of a 35% stake in
Respondent Juul Labs, Inc. (“JLI”) in exchange for a $12.8 billion all-cash investment (the
“Transaction) and Altria’s preceding withdrawal of its closed system electronic cigarette
products from the market. The Respondents have moved to dismiss the proceeding as moot due
to Respondent Altria’s having relinquished its investment in Respondent JLI. Respondents’ Mot.
to Take Off. Notice and to Dismiss This Litig. as Moot, or in the Alternative, to Stay the Litig.
(Mar. 6, 2023) (*“March 6 Motion). Respondents also moved to withdraw the
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of public interest. See, e.g., Jerrold Elecs. Corp., 63 F.T.C. 205, 211, 222-24 (1963) (ALJ
dismissed the complaint, discounting the expert testimony; the Commission dismissed for lack of
evidence, but observed that the ALJ’s comments “may lead to misapplication of well established
principles in the conduct of future cases. Thus, in light of our disposition of this case, the initial
decision will be set aside.”); First Buckingham Comty. Inc., 73 F.T.C. 938, 945, 947 (1968)
(Commission disagreed with the ALJ’s grounds for dismissing the complaint and ruled the ALJ’s
action ultra vires; Commission dismissed the complaint on the alternative grounds that the
offending conduct had ceased, and vacated the initial decision); Quaker Oats Co., 63 F.T.C.
2017, 2023-24 (1963) (“[w]ithout necessarily agreeing with all of the analysis” in the initial
decision, the Commission dismissed the complaint on grounds that the public interest did not
warrant entry of a cease and desist order; initial decision vacated).

The Commission’s vacatur practice exemplifies the principle that, where a losing party has
been prevented from obtaining review of a decision, vacatur is appropriate to ensure that those
who “have been prevented from obtaining the review to which they have been entitled [are] not
... treated as if there had been a review.” Camreta v. Greene, 563 U.S. 692, 712 (2011) (quoting
United States v. Munsingwear, Inc., 340 U.S. 36, 39 (1950)); see also A.L. Mechling Barge
Lines, Inc. v. United States, 368 U.S. 324, 329 (1961) (applying Munsingwear in the
administrative context). Here, we are not deciding the substance of Complaint Counsel’s appeal
of the Initial Decision. Instead we are dismissing the proceeding because intervening
developments in Altria’s relationship with JLI and in the competitive landscape have
substantially diminished the public interest in pursuing the case. For these reasons we have
determined to vacate the Initial Decision.

,9 32,176 2) /$ -
Below we write to clarify the Commission’s position on certain points of law.

Before turning to issues raised by the Initial Decision, we observe that the alleged unwritten
agreement between Altria and JLI — a horizontal understanding that Altria would cease
competing with JLI in e-cigarettes — could properly have been pled under the rule of per se
illegality.> Agreements by horizontal competitors to divide markets, customers, or territories
have long been held per se illegal. See Palmer v. BRG of Ga., Inc., 498 U.S. 46, 50 (1990) (per
curiam) (market division agreement “unlawful on its face”); United States v. Topco Assocs., 405
U.S. 596, 608 (1972) (horizontal territorial allocation a “classic example[] of a per se violation of
8 1,” a “naked restraint[] of trade with no purpose except stifling of competition”) (cleaned up);
United States v. Brown, 936 F.2d 1042, 1045 (9th Cir.1991) (market allocation illegal per se);
United States v. Suntar Roofing, Inc., 897 F.2d 469, 473 (10th Cir. 1990) (customer allocation
illegal per se). An alleged agreement that Altria would exit the market and cede it to JLI is
functionally indistinguishable from a market allocation scheme, which enforcers and courts have
long treated as a per se violation of the antitrust laws. See Blue Cross & Blue Shield United of
Wis. v. Marshfield Clinic, 65 F.3d 1406, 1415 (7th Cir. 1995) (while even price-fixing schemes
leave some forms of competition remaining, market allocation agreements are especially
problematic because they remove all competition between the participants); see also Impax Labs,

®> The Complaint in this proceeding pled the Commission’s Section 1 case under the rule of reason.
Compl. § 79.
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Memory Antitrust Litig., 643 F. Supp. 2d 1133, 1147 (N.D. Cal. 2009) (quoting United States v.
Falstaff Brewing Corp., 410 U.S. 526, 534 n.13 (1973)).

It is a bedrock principle that “[n]o formal agreement is necessary to constitute an unlawful
conspiracy.” Am. Tobacco Co. v. United States, 328 U.S. 781, 809 (1946). Rather, “[t]he
essential combination or conspiracy in violation of the Sherman c5<005508466=<0084-0D46 BTS00 KBRQQA4]
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Syrup Antitrust Litig., 295 F.3d 651, 655 (7th Cir. 2002); see also FTC v. Meta Platforms Inc.,
No. 5:22-cv-04325-EJD, 2023 WL 2346238, at *25 (N.D. Cal. Feb. 3, 2023) (according little
weight to subjective statements by defendant’s employees in the course of litigation, because
“the bias affiliated with such ex post facto testimony is widely recognized and unavoidable™).

We reiten
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objective is to determine the [transaction’s] likely effect on competition compared to the but-for
world in which the [transaction] is not allowed”) (citing FTC v. Nat’l Tea Co., 603 F.2d 694, 700
(8th Cir. 1979) (“[W]hen examining a merger, a court must necessarily compare what may
happen if the merger occurs with what may happen if the merger
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and agreed to cease e-cigarette R&D as part of the Transaction. In rejecting
Complaint Counsel’s showing of harm to competition, the ALJ gave these competitive harms
little to no weight. ID 99-100 (dismissively characterizing Altria as “not a competent innovator
of e-vapor products™), 106-10 (employing an actual potential competition analysis and focusing
solely on entry by commercialized products in the near future). Consequently, the ALJ





