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lifting of the early-termination ban, are the culmination of those negotiations. Were I the lone 
decision maker, the rule I would have written would be different from today’s Final Rule. But it is 
a lawful improvement over the status quo. And although not required for the Final Rule’s 
lawfulness, the Commission wisely accompanies the Final Rule with a lifting of the ban on early 
termination. I therefore concur in its promulgation.   

I 

Congress passed HSR in 1976, adding Section 7A to the Clayton Antitrust Act of 1914.7 It 
requires merging firms to notify the Antitrust Agencies before consummating large mergers, and 
forbids them from consummating the merger until some period after notifying the Antitrust 









 

 

 
  

 

 

 

 
 

 
 
 
 

 

  
 

 

  
   

     
     

  
 

    
        

 
   

III 

I turn now to the specific provisions of the Final Rule to address whether they are 
“necessary and appropriate” to executing the premerger-review provisions of HSR.49 

A 

The Final Rule requires the disclosure of some information not currently required by the 
old HSR rule. That information is “necessary and appropriate” to the execution of our premerger-
review mandate under the Act, and the burdens the disclosure requirements impose on merging 
firms are justified by the requirements of effective premerger review.  

Mergers and acquisitions have become increasingly complex since 1978. The Antitrust 
Agencies review a large number of deals involving corporate structures that were rare when we 
adopted our first HSR rule. For example, twenty years ago, only ten percent of acquiring firms 
were funds or limited partnerships; now, that figure is close to forty percent.50 Such firms may be 
shell companies that disclose little public information about their holdings or operations, and, in 
many cases, have no other assets. But these deals can still present competitive problems through 
the acquiring person’s relationships with other entities. Minority investors, including limited 
partners, might pull the strings for the acquiring person. And those minority investors might also 
control entities that compete with the transaction target, creating potential antitrust concerns.51 The 
current rule does not require disclosure of investors in entities between the parent company and 
the acquiring person, nor does it require disclosure of any limited partners, even if they have 
management rights for the acquiring person. The Final Rule addresses this shortcoming. It requires 
disclosure of investors that own at least a five percent share in certain entities related to the 
acquiring person; if those entities are limited partnerships, filers must disclose limited partners that 
have certain management rights, such as a board seat. But unlike the NPRM, the Final Rule 
sensibly does not require disclosure of limited partner investors without any management rights.52 

The Final Rule’s minority investor disclosures are a reasonable way to address what the Antitrust 
Agencies fairly determined was a shortcoming of the previous rule, and are necessary and 
appropriate to determining the competitive effects of a transaction involving limited partnerships 
or complex corporate structures.

https://chain.54
https://structures.53
https://rights.52
https://concerns.51
https://percent.50


 

 

 
  

 
  

  

 
 

  
 
 

 

  
  

  
 

 

 

 

  
  

   
 

 

   
 

  
      

  

 
   

 

vertical relationships, but a 2001 amendment to the HSR rules removed that requirement.

https://www.ftc.gov/news-events/news/press-releases/2024/07/ftc-moves-block-tempur-sealys-acquisition-mattress
https://transactions.58
https://decades.56
https://requirement.55


 

 
  

 

 
  

 

 
 

 

 

 
 

 
 

  

 
 

    
  

    

   

   
 

 

 
  

  
   

 

competitors constituting thirty percent or more of the relevant market presumptively violate the 
Clayton Act.65 And one of the leading metrics for assessing the competitive effects of a transaction 
is the Herfindahl-Hirschman Index (HHI),66 which uses market shares to assess the level of 
concentration in the relevant market, and the change in concentration that the merger would 
create.67 Market-share data therefore are not only “necessary and appropriate to … determin[ing] 
whether [an] acquisition may, if consummated, violate the antitrust laws.”68 They are vital to our 
enforcement mandate. Requiring the provision of these data also promotes efficiency. If the market 
shares of the two firms are small, the Antitrust Agencies may swiftly conclude that little further 
investigation is needed—and, thanks to the concurrent lifting of the unfortunate ban on early 
termination, may also facilitate the grant of early termination in appropriate cases once the Final 
Rule becomes effective. And the cost of compliance is modest; parties must collect only documents 
provided, within the past year, to individuals already subject to other document requests.  

https://www.ftc.gov/policy/reports/annual-competition-reports
https://www.census.gov/naics
https://information.73
https://front.72
https://codes.70
https://party.69
https://create.67
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The “confluence” has been over for some time. The pandemic long ago subsided. We have 
had a permanent Chair since June 2021. And merger filings have slowed to about half the number 
we saw in 2021 and 2022.

https://www.ftc.gov/system/files/ftc_gov/pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/chevron-hess-ferguson
https://www.ftc.gov/policy/reports/annual-competition-reports
https://objectives.83
https://relationship.82
https://persons.81
https://requests.80


 

 
 

 

 

 
 

 

 

      
    

    
  

    
  

      
  

 
   

       
     

  
  

   

   
    

 
  

   

 

raised potentially serious concerns. Instead, the NPRM applied the same blunderbuss approach to 
every filing. To make matters worse, the NPRM proposed a deluge of new onerous requirements 
the benefits of which could never have justified the burdens imposed on merging parties. In fact, 
several would have added little or no value to the Antitrust Agencies at all during their brief 
window to identify transactions that warrant further investigation. Had today’s Final Rule been 
identical to the NPRM, I would not have voted for it. 

Although today’s Final Rule is a logical outgrowth of the NPRM,84 it dramatically curtails 
the NPRM’s wild overreach. That curtailment unsurprisingly followed the arrival of Republican 
Commissioners. A Final Rule identical to the NPRM would have been little more than a procedural 
auxiliary to the majority’s general suspicion of mergers and acquisitions.85 I would not have voted 
for it. The changes adopted after the arrival of Republicans to the Commission, however, rescued 
the Final Rule from the NPRM’s lawlessness. The Final Rule, unlike the NPRM, is a reasoned 
decision about what is “necessary and appropriate” to carrying out Congress’s premerger-review 
mandate. It also reasonably addresses shortcomings in the old HSR rule. It therefore satisfies the 
requirements of both the HSR and APA. None of this was true about the NPRM.  

Although the Final Rule’s lawfulness does not turn on how much better it is than the 
NPRM, the changes from the unlawful NPRM demonstrate that the Final Rule is in fact the product 
of reasoned decisionmaking, which required us to respond to valid objections about the NPRM’s 
many problems.86 The most important climbdown from the NPRM is the abandonment of the 
proposed Labor Markets section.87 This section would have forced merging parties to classify their 
employees by job category codes from the U.S. Bureau of Labor Statistics,88 even though few 
companies use such codes in the ordinary course of business. And it would have required filers to 
classify their employees by the U.S. Department of Agriculture’s ERS commuting zones, even 

84 Mock v. Garland, 75 F.4th 563, 583 (5th Cir. 2023) (“After the required NPRM is published in the Federal Register, 
with either the terms or substance of the proposed rule or a description of the subjects and issues involved, the final 
rule the agency adopts must be a logical outgrowth of the rule proposed.” (cleaned up)); Env’t Integrity Project v. 
EPA, 425 F.3d 992, 996 (D.C. Cir. 2005) (“Given the strictures of notice-and-comment rulemaking, an agency’s 
proposed rule and its final rule may differ only insofar as the latter is a ‘logical outgrowth’ of the former.”); see also 
Long Island Care at Home, Ltd. v. Coke, 551 U.S. 158, 160 (2007) (“The Courts of Appeals have generally interpreted 
this to mean that the final rule the agency adopts must be a logical outgrowth of the rule proposed.” (cleaned up)).
85 See infra pp. 11–14; Statement of Comm’r Melissa Holyoak, Final Premerger Notification Form and the Hart-Scott-
Rodino Rules, File No. P239300, at 7–19 (Oct. 10, 2024). 
86 See, e.g., Perez, 575 U.S. at 96 (“An agency must consider and respond to significant comments received during 
the period for public comment.”); Chamber of Commerce of the U.S. v. SEC, 85 F.4th 760, 774 (5th Cir. 2023) (An 
agency must “consider all relevant factors raised by the public comments and provide a response to significant points 
within. Comments the agency must respond to include those that can be thought to challenge a fundamental premise 
underlying the proposed agency decision or include points that if true and adopted would require a change in an 
agency’s proposed rule.” (cleaned up)); Bloomberg L.P. v. SEC, 45 F.4th 462, 476–77 (D.C. Cir. 2022) (“[A]n agency 
must respond to comments that can be thought to challenge a fundamental premise underlying the proposed agency 
decision. Indeed, the requirement that agency action not be arbitrary or capricious includes a requirement that the 
agency adequately explain its result and respond to relevant and significant public comments. In sum, an agency’s 
response to public comments must be sufficient to enable th

https://section.87
https://problems.86
https://acquisitions.85


 

  
 

 

 
 

 
  

 

   
 

 
   

  
 

  
  

 
  

   
  

   
  

 
     

 
   

   
   

 
  

  
    
  

 
   

     

 
   

   
 

 

though companies do not use them in the ordinary course of business and these zones have not 
been updated since 2000 and are unreliable. The new burden would have been massive, and 
commenters understandably objected vociferously.89 

Beyond the major burden and methodological problems, the NPRM’s Labor Markets 
instructions were a clear abuse of Congress’s mandate that the Commission require only 
information “necessary and appropriate” to identify transactions that “violate the antitrust laws.”90 

In the nearly half century since Congress passed HSR, the Antitrust Agencies have never 
successfully challenged any transactions based on labor market theories that could have been 
identified by the proposed requirements.91 Until recently, the Antitrust Agencies had never even 
tried.92 It is not for a lack of effort. For years, the Commission and Antitrust Division looked for 
viable labor market theories when investigating transactions that present other competition 
concerns. The lack of any success lays bare that the Commission never could have justified the 
immense cost of requiring every single filer to provide extensive labor-related information. 
Fortunately, my colleagues on the Commission agreed to jettison the Labor Markets section that 
likely would have doomed the Final Rule.93 

89

https://www.ftc.gov/system/files/ftc_gov/pdf/ferguson-noncompete-dissent.pdf
https://tried.92
https://requirements.91
https://vociferously.89


 

 
 

  
 
 
 

 

 

 
 

 
 

  

 

  
  

   
 

 
 

 
 

The Final Rule also eliminates the NPRM’s requirement that merging parties provide all 
drafts of transaction-related “document[s] that were sent to an officer, director, or supervisory deal 
team lead(s).”94 Commenters rightly pointed out that this requirement would have imposed an 
undue burden on merging parties,95 with the American Bar Association noting that this provision 
could have forced filers to use e-discovery tools to capture every draft.96 The cost of this 
information demand is high. But the value to the Antitrust Agencies would have been low. 
Commission staff would have struggled to comb through a dozen versions of the same document. 
And insofar as the goal was to catch merging parties giving honest appraisals about the 
anticompetitive effects of mergers, I doubt demanding drafts would have succeeded. Knowing that 
such drafts would have to be produced, parties would just create methods to avoid exposing their 
honest thoughts in documents that are guaranteed to wind up in the hands of enforcers. Demanding 
drafts of documents in every transaction would have likely increased the expense of merging—of 
great benefit to antitrust lawyers—without giving the Antitrust Agencies the sort of “hot docs” for 
which they were hoping. The Final Rule appropriately eliminated this requirement for every 
transaction. The Commission can obtain drafts under the only circumstances it would ever need 
them—when it opens investigations into those few mergers that the HSR filings reveal present a 
genuine risk of anticompetitive effects.  

Similarly, the Final Rule curtailed several of the NPRM’s other burdensome requirements 
for merging parties to produce documents. It revises the definition of “supervisory deal team lead” 
to limit it to a single individual, eliminating the need to review multiple employees’ files to fulfill 
this request for transaction-related documents.97 The Final Rule also removes the NPRM’s demand 
for ordinary course plans and reports that were shared with senior executives but not the CEO. 
Commenters rightfully noted that this would have forced filers to search the files of additional 
custodians, greatly increasing the burden on merging parties.98 Instead, the Final Rule limits the 
request to certain plans and reports directly provided to the CEO or board of directors.99 Lastly, 
the Final Rule no longer forces merging partie

https://directors.99
https://parties.98
https://documents.97
https://draft.96


 

 

 
  

  

 

 
 

  
 

 

  
 
 

  
 

 

 

 

 
  

   

   
  

     
  

  
 

 
    

     

The Final Rule makes many additional changes to the abusive NPRM. It makes clear that 
filers do not need to disclose any individual’s role in a “non-profit entity organized for a religious 
or political purpose.”101 This exception is important. Requiring a Catholic hospital, for example, 
to disclose its membership rolls merely because it wishes to make a reportable acquisition, without 
regard to the competitive effects of that acquisition, would raise serious First Amendment 
concerns.102 The Final Rule also creates de minimis exclusions, which remove the need for filers 
to note tiny prior acquisitions, supply relationships, and defense contracts that could not plausibly 
move the competitive needle.103 The Final Rule shortens lookback periods for many requests, 
including prior acquisitions, which limits the burdens associated with digging through dated 
company records.104 It removes demands for filers to create some new documents, such as deal 
timelines and organization charts.105 And the Final Rule includes other important, burden-reducing 
changes from the indefensible NPRM, all of which help tailor the Final Rule to only those things 
that are necessary and appropriate to carry out the requirements of HSR.106 

I still would prefer a deeper cut. For example, I would not have included the transaction 
rationale requirement.107 Our requests for transaction-related documents already cover the same 
ground, in the parties’ own words. I expect most transaction rationales will be heavily lawyered 



 

 

 

 
 

 

 

 

   

making about what is necessary and appropriate to carry the Act into execution, experience almost 
certainly will reveal that the Final Rule can be improved. The Commission should abandon 
whatever parts of the Final Rule do not work.  

Considered as a whole, however, the additional information sought in the Final Rule is 
“necessary and appropriate” for the Antitrust Agencies to identify transactions that may violate the 
antitrust laws.109 Its benefits are many, and, by comparison, the added burdens are reasonable. 

*** 

Because the Final Rule represents the Commission’s reasoned decision about what is 
necessary and appropriate to carry into execution the requirements of HSR, and because I believe 
it lawfully addresses shortcomings in the current HSR rule, I concur in its promulgation. 

109 15 U.S.C. § 18a(d)(1). 
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