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[(l)-3.3 (o)-9.6 (c)-4.9 -lum but remain  in the building, please follow the instructions provided over the PA 
system. If an emergency occurs that requires the evacuation of the building, an alarm will sound, and 
everyone should leave the building in an orderly manner through the main 7th Street exit. After leaving 
the building, turn left and proceed down 7th Street and across E Street to the FTC emergency assembly 
area. Remain there until instructed to return to the building. 
Please be advised that this event may be  photographed, and it is being webcast and recorded. By 
participating, you're agreeing that your image and anything you say or submit may be posted 
indefinitely on the FTC.gov website or any of the commission's publicly available social media sites. A 
video recording of the webcast and a transcript of these proceedings will be available on our workshop 
webpage shortly after the event to create a lasting record for everyone who's interested in these issues. 
During each panel, we will be accepting  audience questions through our dedicated email address, which 
is EyeglassWorkshop2023@FTC.gov, and that will appear on the slides during each panel so you don't 
have to memorize it. We'll also collect question cards from attendees in the room. You may have picked 
some up when you came in, but if not, just raise your hand, and we can distribute them to the people in 
the audience. Due to time constraints, we may not be able to get to all the questions, but we will review 
every question that we receive.  We are also seeking public comment until June 20th. Please take a look 
at the event webpage for information on how to submit comments. 
Lastly, I want to thank our panelists for taking part in today's workshop. We're very grateful for your 
time. Aside from the people you'll see on stage today, this event would not be possible without the 
great work of Pinar Gezgec, Bruce Jennings, Casmir Campos, James Murray, and Kristal Peters; our 
honors paralegals Jacob Frech and Nicholas Xu, who helped us with registration;  our talented staff from 
Division of Consumer and Business Education, June Chang and Lesley Fair; Mitch Katz from the Office of 
Public Affairs; and the invaluable Bonnie McGregor from our Division of Advertising Practices. And now I 
have the great pleasure of introducing the director of our Bureau of Consumer Protection, Sam Levine, 



who will deliver opening remarks. Sam oversees the Commission's attorneys, investigators, and 
administrative personnel working to protect consumers from unfair and deceptive practices in the 





National Association of Retail Optical Companies, a trade organization or trade association for retail 
optical companies with co-located eye care services. Way back before getting into the optical  field, 
Wally was actually an attorney with us, the FTC. Further to my left is Dr. Jeffrey Michaels. He is the co-
owner of a private optometry practice in Glen Allen, Virginia, near Richmond. He's currently the chair of 
the American Optometric Association's Federal and Regulatory Policy Communications and is past 
president of the Virginia Optometric Association. He's also been honored as Optometrist of the Year by 
the American Optometric Association and the Virginia Optometric  Association, among other honors. 
To his left is Dr. Andrew Stivers, the associate director in the antitrust practice of the National Economic 
Research Association's associates economic consulting, or NERA for short, who specializes in the 
economics of consumer protection and privacy. Prior to joining NERA, Dr. Stivers was also with us. He 
was the deputy director for consumer protection in the FTCs Bureau of Economics. Before serving in 
federal government, Dr. Stivers  was an assistant professor of economics at Oregon State University. 
Last but not least, we have Felecia Neilly. She's appearing remotely. And Miss Neilly is a trade 
compliance manager with a business software firm in Georgia. But what we're interested in most today 
is her experience as an eyeglass and contact lens consumer, which is how we're going to start today's 
panel. 
Miss Neilly asked that she could participate in the workshop today, and we thought it would be great to 
have an individual consumer  to recount some of her experiences. We didn't pick her for any particular 
viewpoint, but she has worn corrective eyewear since she was a child and has been to multiple eye care 
providers over the years. We would not contend of course, that her experience represents all 
consumers, but regardless, it's certainly worth hearing a little bit about what she's experienced, to 
remind us that when we talk about eye care and patients getting their prescriptions and paying for 
eyeglasses, it's not something that's  just abstract or theoretical. We're talking about real people, 
millions of them in America, who go to their eye doctor every year because they rely on glasses or 
contacts in order to see, and it's for these people that the Eyeglass Rule was created. So let me start 



Felecia P. Neilly: 
When I requested it, when I learned that I could request it and shop around and be more  competitive in 
purchasing my eyeglasses, then I received it. But as I mentioned during our conversation, sometimes the 
prescriptions weren't complete. If I left the office without requesting it, most times it was difficult to get 
it mailed to me or sent to me after the fact, or sometimes, most  times, the prescription was just not 
complete. 

Paul Spelman: 
Did this affect your ability to get eyeglasses? 

Felecia P. Neilly: 
Absolutely because then I would have to go back and tell them, "The diameter is missing," or one of the 
components of the prescription that's necessary for filling it was not included in the prescription. So 
then there was time and difficulty.  It just always felt like there was a reluctance once I left and didn't 
purchase from provider. There was just always reluctance in getting the complete information needed 
to fill the prescription, always. 

Paul Spelman: 
And you said that you went to multiple providers 



Felecia P. Neilly: 
It's important to me because as a consumer of eyewear, it impacts me directly. And as I mentioned 
before, I think there should be some kind of database or something so that you don't even need a paper 
prescription. Once you walk out of the office, wherever you go, you should be able to access your 
prescription  pretty much like your medical records. I think that would be a significant improvement. 

Paul Spelman: 





Sara D. Brown MPA: 
Question to me? 

Paul Spelman: 
Sure. 

Sara D. Brown MPA: 
I think that one simple question that can really help to steer the patient in the right way to get their 
prescriptions when they need them, as they should be able to receive them, is giving them preference 
over how to receive their prescriptions. Asking them, do they prefer it digitally? Do they prefer a paper 
copy? Do they prefer both? I think asking that simple  question, and giving the patient options to decide 
what is the best for them and to make their own health care decisions, is the best way to achieve that. 

Paul Spelman: 
Dr. Michaels, do you have any thoughts on that? 

Dr. Jeffrey Michaels OD: 
I do. I think that if you talk to any optometrist or ophthalmologist today, the workforce is completely 
different today compared to pre-COVID, and staff turnover is at a much higher rate. So your question 
about should something be done from a staff training  point of view, it's always an ongoing effort, and 
because the workforce is completely different, staff training on all of the different patient relationship, 
whether it's the prescription or just simply pretesting or whatever aspect is an ongoing issue in today's 
workforce, that's not a reason to not be giving a prescription. Again, your question  was more about 
what is the workforce like, and the workforce is completely different today compared to pre-COVID. 

Paul Spelman: 
Do you think it matters, the difference between an automatic release and releasing upon request? 

Dr. Jeffrey Michaels OD: 
Do I think there's a difference? 

Paul Spelman: 
Do you think it matters? Do you think- 

Dr. Jeffrey Michaels OD: 
I think that the automatic release has been so ingrained since the 1970s that it's not really a part of the 
conversation. It's a part of the  norm. And so to hear today from the guest speaker to say that there 
were pieces of her prescription that are incomplete, from an electronic health record point of view or 
from a writing a prescription point of view, I don't actually understand what that means because a 
prescription for contact lenses is pretty standard. And so I expect that automatic release is just anybody 
who graduated today  or within the last 20 years has been a part of that process. 

Paul Spelman: 
One of the issues- 



Dr. Jeffrey Michaels OD: 
Last 30 years. 





That touches on  compliance in that respect but it doesn't touch as much on what the FTC's role should 
be. Do either of you have any thoughts on what the FTCs role should be in trying to ensure compliance 
with this rule that's been around for so long? 

Dr. Andrew Stivers PhD: 
Just briefly, let me add to that. Sorry, I got away from your specific question. The FTC has a really broad 
and powerful authority to go after  deceptive and unfair practices. I think one of the values of that is 
that it can go into very contextual, very specific kinds of violations or alleged violations and go after 
miscreants that have violated the law or deceived or had unfair practice on consumers. The, I think, lure 
of a regulation is you can say, "Oh, okay, well we have passed  this rule that it sort of applies 
everywhere," seems to provide a level playing field for everybody, there's a clear standard. But the 
downside of that is it's actually, if you look at the NPRM, it's quite lengthy, it requires hiring potentially 
expensive people like myself, attorneys, to evaluate what those things are. I think in terms of the FTC's 
compliance  or the FTC's efforts to get folks to comply, they have to be aware of the burden on the vast 
majority of practitioners or businesses in general that are absolutely law abiding, are really working hard 
to make sure that their patients are served. 

Paul Spelman: 
Ms. Brown and Dr. Michaels, do you have any thoughts on that? 

Sara D. Brown MPA: 
As far as the compliance and what FTC is wanting to do, I think  in terms of how it's actually 
implemented, thinking again of what patients are going to do this information, what they understand 
about it, I think including something that indicates, "This is why you are receiving this, here's what your 
rights are going to be about this. Here's how you can access this. If somehow your email gets hacked, 
you lose your password, there's a whole number of things that can happen in a digital space or if you 
lose the piece of paper that we give to you at the end of your appointment in addition to your bill and 
everything else that you are being handed." I think the more  that you give patients information about 
what the information that they're receiving is and how it benefits them, I think that's where you get the 
compliance issue, right? At least for the patients. 

Paul Spelman: 
Dr. Michaels, do you have any thoughts? 

Dr. Jeffrey Michaels OD: 
Well, we heard that there were 30-some-odd letters out of 55,000 doctors who prescribe and so is the 
goal of the FTC to find that 0.00%  or is it to create a policy that 100% of the people have to abide by 
extra paperwork? Because there was the point, I don't know what the math is 0.01%? 

Paul Spelman: 
I think that's a fair point. On the other hand, we have a long experience at the FTC with the fact that 
most consumers don't complain even when they have been treated unfairly or deceptively. I forget what 
the statistics  are, but the percentage of people who complain, even when they have been fraudulently 
deceived and taken advantage of is minuscule. So we see complaints as not irrelevant. Certainly we see 
them as relevant, but as kind of the tip of the iceberg generally. 



But let me move on to Dr. Stivers's comment to that that he submitted, which made the interesting 



eyeglasses. We know that there are a lot of options out there. Contact lenses, not necessarily the same 
shopping experience so I want to make that distinction. 
The other thing that I would say is that if you go to an eye exam and you're going to get contact lenses 
or eyeglasses, right? You don't just go recreationally, just say, "Oh, let me see what my eye eyes are 
like," so before you even go to that eye exam that you're going to be purchasing glasses, which means 
you're going to be thinking  about, "Where do I want to purchase glasses? What kind of glasses do I 
want? What's my budget for those glasses?" and being aware of mass merchandisers, the online options 
that your examiner is probably going to have a selection of glasses for you to look at with the knowledge 
of all those different options and frankly all the different options for where you would get your eye 
exam. That allows you, even before you go to that exam, to understand what your relative choices are 
and go into it with some  understanding that you have choice and that you ought to be able to get your 
prescription and take it elsewhere, which means that any sort of benefit of automatically offering it or 
even more attenuated requiring documentation that you've automatically offered it is really going to be 
attenuated and it's not clear that there's going to be a big benefit associated with that. 

Paul Spelman: 
Ms. Brown? 

Dr. Jeffrey Michaels OD: 
Can I make a just one point? I just wanted to say a comment to Dr. Stivers that many people do elect to 
recreationally get an eye health examination without the need for glasses and context because of all of 
the different diseases that can be detected through a comprehensive eye exam in well checks. 

Dr. Andrew Stivers PhD: 

Thank you. 

Paul Spelman: 



Dr. Michaels, do you think that it's common for consumers to decide where they're going to purchase 
their eyeglasses before they even visit the eye doctor? 

Dr. Jeffrey Michaels OD: 
I think that whether you're purchasing eyeglasses or a phone or a car, I think that most patients today 
are evaluating their options before they wind up in a brick and mortar. 

Paul Spelman: 
Do you think then that there is less need for the automatic release? 

Dr. Jeffrey Michaels OD: 
I think that the automatic release  has been around for so long that I think that it's just a part of what 
doctors do, and 





from my own perspective, if you looked at every  Google review that a patient gave to our office, it's 
usually not the glasses were the reason. It's that this level of care that's being provided to me in a 
medical setting is exceptional. 

Paul Spelman: 
Some- 

Dr. Jeffrey Michaels OD: 
I think Ms. Neilly has a question. 

Paul Spelman: 
I'm sorry, what was that? 

Dr. Jeffrey Michaels OD: 
I think Ms. Neilly has her hand up. 

Paul Spelman: 
Oh, I'm sorry. Ms. Neilly, did you have something you wanted to say? 

Dr. Jeffrey Michaels OD: 
You're muted. 

Paul Spelman: 
You're muted. 

Felecia P. Neilly: 
I'm sorry. I was just curious from a consumer perspective, where is Dr. Michael's office located? What 
state? 

Paul Spelman: 
Virginia. 

Felecia P. Neilly: 
Okay. All right. Because I'm just really shocked. Before I got this notification from the FTC, I wasn't even 
aware of an eyeglass rule and I think there are some private practices here  in Georgia and Alabama, 
which is where I've had most of my examinations, they aren't aware of the eyeglass rule either. The lack 



Felecia P. Neilly: 
Exactly. 

Paul Spelman: 
Which raises the question, what can we do about that? Ms. Brown, do you have any thoughts? 

Sara D. Brown MPA: 
I agree. That's an excellent point that Ms. Neilly has brought up. Again, there was a question that was 
earlier about why don't patients ask for this information? Because they don't know. There was also an 
earlier question about what can be done to ensure that patients do know or get this information in a 
way that's accessible to them? It's once again  asking, "What is your preference to get this information? 
You have a right to your prescriptions, here's what you can do with this. How do you prefer to receive 
that?" I think that's the best way to ensure that patients understand their rights to their own 
prescriptions and understand what their vision prescription means in the context of their overall eye 
health and their ability to see clearly. 

Paul Spelman: 
Dr. Michaels or Dr. Stivers, do you have any thoughts on that? 

Dr. Andrew Stivers PhD: 
I think  consumer information is always something that can be improved in any market and often the 
question is what's the best way to do that? Is it regulation? Is it consumer education? Given the limited 
resources of the FTC, one of those questions is what are the most impactful areas to focus those 
resources on to improve consumers' outcomes  across all of the thousands and thousands of products 
that you folks are trying to help consumers get the best price and most competitive markets out of? 

Paul Spelman: 
In terms of examining where we go with the rule, do you think that the current rate of compliance or 
non-compliance matters? Is that something that should be considered? For instance, often speed limits 



Dr. Michaels, do you have any thoughts on that? 

Dr. Jeffrey Michaels OD: 
Well, my only thought is what is the number or the percentage that the FTC would view as successful?  If 
99.9% of the prescriptions are automatically given out, is that successful enough for the FTC or do we go 
after the 0.001% because it wasn't at a 100%? Where does the FTC stand with the thought process? 

Paul Spelman:





Sarah Botha: 
One quick question that we had for Dr. Stivers related to the comment I believe about people can 



seems logical that record keeping should be required. I think a bigger question is exactly what form of 
record keeping and how can it be done with minimal intrusion for the maximum benefit. Thanks. 

Paul Spelman: 
Are there other questions? No. Okay. So we're essentially out of time, but let me just ask one last 
question  to the panelists. This is the question that I asked Ms. Neilly earlier, which is basically what do 
you hope to come out of this rule review? And so if I could ask Ms. Brown and Dr. Michaels this 
question, what are your thoughts? What are you optimistic or hopeful for? 

Sara D. Brown MPA: 
Excuse me. From the patient perspective, would love to see more patients understanding their rights 
and how to access their prescription and understanding that this is part of the process when they see 



Good morning, and thank you to the FTC for the opportunity to be here today. I've been asked to 
provide an overview of how doctors across the country are complying with the 2020 amendments made 
to the contact lens rule, specifically the requirement to obtain and retain confirmation that the 
prescription was provided to the patient.  I'd like to take a few minutes to review each of the options for 
compliance that were provided to eyecare providers and also some learnings from my colleagues on 
how this process has played out. I feel that you'll be surprised that it may not be exactly as the FTC had 
envisioned it to be. Next slide. 
Doctors using a range of approaches to comply with the updated rules. The options that were provided 
in the guidance were one, patients can sign a signed statement confirming receipt of their contact lens  
prescription. Two, patients can sign a prescriber retained copy of the contact lens prescription that 
contains a statement confirming that they received it. Three, patients can sign a prescriber retained 



allows for this. Most of these receipts come from electronic health record systems or practice 
management systems, and those systems are simply not flexible enough from what I've been told to add 
these statements in and to have them signed. Next slide. 
Finally, the doctor can provide the prescription electronically  as long as the patient consents to 
receiving the prescription in that manner. Displayed here is an example of one form that's used across 



that's a cost of about $70,000 per year, not including any additional cost. That's just salary. Adding more 
rules will only increase this cost to the practice and to the already stressed healthcare delivery system. 
So in closing, my experience and that  are my colleagues, challenging as a mild descriptor. Compliance is 
costly to the patient and the doctor. While the FTC has offered options for compliance, all of them have 
challenges. One of them is virtually impossible given the available technology, and others put doctors in 
jeopardy of possibly violating other state laws. Experience has shown that patients are confused. Every 
colleague I speak with relates stories of widespread patient confusion as to why they are signing a 
prescription, signing a copy of something that they've just received. They don't understand  the process, 
they don't understand why it's happening. So it speaks to the previous panel where patient education 
really seems to be at the core of what we're trying to get at here. 
I had a patient, actually, as I was discussing, I had to move patients to be able to be here. And as I was 



of Medicine. He is  also the medical director for government Affairs for the American Academy of 
Ophthalmology. 
Next to him is Pete Sepp, who is the president of the National Taxpayers Union and leads the 
organization's government affairs, public relations and development activities. And now on the screen, 
which was great news, we have Joseph Neville, who's the Executive Director of the National Association 
of Retail Optical Companies. NAROC is a  nationwide organization representing the retail optical 
industry, whose members offer the availability of eye exams co-located with optical dispensaries. 
On behalf of myself and the panelists, I'd like to note that the views we express today are our own and 
do not necessarily reflect the views of the commission or of any one particular organization or company. 
We'll try to incorporate questions we receive from audience members as well as viewers of the webcast 
toward the end of the panel.  And you can submit those questions to eyeglassworkshop2023@ftc.gov. 
Or if you're in the room, you can raise your hand or someone will be walking around and you can get a 
question card. 
In this panel, we're going to focus on the proposed requirement that prescribers ask patients to sign a 
statement confirming they received a copy of their eyeglass prescription. Patients would confirm by 
signing an acknowledgement of receipt, a prescriber retained copy of an eyeglass prescription or a 
prescriber retained  copy of the exam receipt, and prescribers would need to keep those confirmations 
for at least three years. In considering this proposal, we're fortunate to be able to look to the 
confirmation requirement currently in effect for the contact lens rule, which was that requirement was 



Thank  you, Dr. Repka. 



Pete Sepp: 
There's a rather interesting dichotomy here in the way that EHRs don't seem to be as adaptable to 
changing government rules and regulations as other systems. For example, in preparation for this 
session, I found no fewer than seven firms that provide tax software for the optometry industry to help 
to account  for the horrendous sales tax burdens when you have, for example, tax-exempt prescription 
eyewear on the premises. But Lord help you if you sell an eyeglass case. Suddenly, you are in the sales 
tax compliance system, which is a tremendous burden on small businesses. 
Yet, they do have an adaptability and a capability of keeping up and providing backend  record keeping 
for those changes. Why aren't EHRs able to do that? I'm not asking that in an accusatory manner, but 
rather, that's an important question that I think FTCs should be able to explore and say, what is the 
challenge here in the existing systems and the portals, given the drop in costs for memory, dramatic, 
given the fact that I  saw recent surveys that large medical practices spend an average of about $9,000 
on EHR, not counting the employee costs, which are considerable. But knowing that, what's the problem 
here with the technology, and is it evolving? 

Alysa Bernstein: 
Dr. Masoudi? 

Dr. Mahsa Masoudi OD: 
So you ask about burdens and burdens, obviously, financial  is a big one. But time is money too. And I 
don't just mean time for the doctors or the dispensing opticians, but time for the patient too. I can think 
of one repeated burden in our practice is where patients want the flexibility with their contacts if they're 
trying out a new modality, whether they're doing multifocals, which is where you see distancing them 
close together in one pair, or if they're doing something special for the first time where they're trying to 



Dr. Stephen M. Montaquila OD: 
Because when the rule went into effect was just two years ago, so we haven't even seen, and of course, 
then there was the pandemic. So patients are just starting to come back in. So this is the first time 
they're experiencing where they have to sign a sheet of paper to receive their prescription. So it has to 
be explained. 
Honestly, I don't feel comfortable just putting  papers in front of them and asking them to sign them. 
Our staff has to explain, "You're signing this for this reason." So maybe that's just us, and maybe we're 
just slow at the process. But it seems to me that they need to be educated as to why I'm handing them a 
sheet of paper. And then invariably, they kind of tip their head, "But you just handed me the 
prescription. Why am I signing to say that I received it? I know I received, it's right here." So I think it 
may just be the way we do things in our process, but I'd be curious to see if anyone has a better system 
than I do. 

Dr. Michael Repka MD MBA: 
I won't  say, I'm sure we don't have a good system for that because it's difficult. The question, Pete 
asked was why the EMR companies haven't followed? Well, the new rule, it takes time to get a 



to ask you to sign this receipt for your prescription. We're required to get your signature acknowledging 
that you've received it." 
And  a couple of people, and again, anecdotes here that I witnessed on this just said, "Okay, fine, thank 
you." And that was the way it worked. In talking to our members, it seems that a good number of them 
are paper-based. And so perhaps the anecdote that I just mentioned happens frequently in a lot of our 
members' locations. But as they have talked to their affiliated doctors,  the comments that they've 
gotten back is, no, we're not having any particular problem with this. It has turned out to be relatively 
easy. And I understand Dr. Montaquila's points and again, want to follow up on those with my folks. But 
our folks just have not had a difficult experience with compliance in the contact lens arena. 

Alysa Bernstein: 
And I guess I'll also throw out there that to the extent that it is a relatively new  requirement for contact 
lens rule, if it is taking longer to explain to consumers, then over time, then one would think that the 
burden would be reduced as they go in for their second, their third, their fourth, it just becomes 
something that they're used to. 
We've talked about, there's already a confirmation requirement in place for contact lens prescriptions. 
It's the law. It would seem to ma



hobby that entails something more specific. So now are we getting an acknowledgement  for each of the 
three different eyeglass prescriptions? And then each of those three have to be scanned? 



Alysa Bernstein: 
Right. And I'll add to that too, that I think, do people see their prescribers more often for contact lens 



any way with resources of where they can purchase eyeglasses, whether it's the mass retailers. There's  
one large company that has many outlets around the country and they do a lot of advertising. They have 
a large advertising budget. Patients are aware of that. So it's not that patients come in ignorant of what 
their options are. And in fact, a lot of patients will ask, "I have a friend who got them online. What do 
you think? Should I get them there?" If your friend is happy, and you trust your friend's advice then sure. 
But it just seems to me that more and more, which I think happened in the contact lens market as well, 
patients are realizing based  on probably advertising and word of mouth, that there are all of these 
other resources. And most of them ask me. They come in at the outset of their exam, "I'm going to get 
my glasses or contacts at." Okay, they're going to get their prescription either way. But in most cases, 
they are voicing that to me that they're planning to get them somewhere. So in my head, they've 



feels like a way that the prescriber's office can explain, you have a right. There's an awful lot of articles 
out there about how doctors can keep their patients, and that's good. None of them say don't give them 
their  script. But they have creative ways for keeping people in the office to buy glasses. But it feels to 
our association like this is a good educational tool, a quick educational tool the way we see it. I'm going 
to throw something out there that everybody may scoff at, but as a former litigator, somebody who 
worked for optical companies and dealt with optometrists who either came under board investigation or 
malpractice cases. One of my concerns always was documentation. And I found, and I suspect it's 
changed in the last 15 years, I found that a lot of doctors aren't very good at documentation. This is an 
opportunity to get them to document something that they've done. If the FTC is going to enforce more 
regularly  and is going to do it by essentially accepting the complaint as true, then the doctor needs 
some proof that they actually complied. And the acknowledgement requirement, in my way of thinking, 
is some good evidence for the doctor to avoid the fistfight between did you or didn't you? And being 
able to demonstrate your compliance. 

Alysa Bernstein: 
And I would say, we've talked to some prescribers to whom we've sent  some cease and desist letters, 
and some of them are insistent, "I provided it, I provided it. You know what, I'm just going to do what I 
do for the contact lens rule and I'm going to get a signed confirmation." And that's without the 
requirement being in effect. So that definitely speaks to what you were talking about, Joe. 

Pete Sepp: 
Well, and I certainly wouldn't scoff at that at all. It's affirmative regulatory defense. It's a common 
practice across quite  a number of industries. But here's where there might be a problem that FTC can 
help to solve, and that is in many regulatory spheres, there is the concept of the safe harbor, whereby 
you're not just using this information to say, "We're going to go out and enforce the law with it." You 
use the information to say, "Businesses that gather this and do several other things have a safe  harbor 
from regulatory prosecution." 
And this may elicit the scoffs from everybody on the panel, but what if FTC were to issue something like 
a safe harbor in this area and say, "If you provide this kind of release, if you show this training video 
that's 30 minutes to your FTE, who handles  this, if you retain the records for three years, you're good. 
You're compliant." Making that affirmative statement rather than saying, well, doing it on the sly and 
saying, "We still reserve the right to go after you." There are different ways to get compliance with the 
law instead of just straight enforcement. 

Alysa Bernstein: 
So I definitely can't speak to the safe harbor idea, but I can say that we are definitely, at the FTC, not 
looking for one-off problems with compliance. We're not looking for, "Oh, you messed up once, but 
every other time you comply." 

Pete Sepp: 
Yeah. You can't possibly. 

Alysa Bernstein: 
That's certainly not what we're... 

Pete Sepp: 



Yeah. 

Alysa Bernstein: 
I mean, technically, every time you don't give a prescription or for contact lenses, get a signed 
confirmation, it's a civil penalty violation. 

Pete Sepp: 
Right. 

Alysa Bernstein: 
But that's not what we're looking to do. 

Pete Sepp: 
Right. 

Alysa Bernstein: 
So I want to move along, just aware of the time, and talk about an exception that's in the rule, the 
contact lens rule, and that's being considered for the eyeglass rule. The contact lens rule doesn't require 
prescribers without a direct or indirect interest in the sale of ophthalmic goods to request confirmation 



prescription, by signing a prescriber retained copy of the prescription that has a statement confirming 
receipt of the prescription, or sign a prescriber retained copy of the receipt for an exam that has an 
statement confirming receipt of the prescription. 
So that third option, I think, is what you said wasn't being used at all? So this is helpful for us to 
understand and know what, of the other two options, what's being used, what's easiest, what's the least 
burdensome.  I will also throw out, we have some language that providers can use if they choose to use 
it. That was in the NPRM, my eye care professional provided me with a copy of my contact lens 
prescription at the completion of my contact lens fitting. And so, is this language being used? So that's a 
lot of questions out there, but who would like to talk about the different paper options? 

Dr. Mahsa Masoudi OD: 
I'm just imagining my patients that I had before when I was at a community  health clinic, or patients 
that don't have someone with them all the time to break through language barriers. Trying to explain to 
them at the end when all they know is they need to pull out their card for their co-payment to pay for 
something, and then try to sign a receipt and have the front desk person who's not trained in every 
language try to communicate with them the importance of why they're required to sign this form. 
There's so many other steps to it because of language barriers, and then  multiply whatever patient 
education time might be a pro for that, but then it goes right back to a burden because that time has to 
be doubled. 

Alysa Bernstein: 
And I imagine that's true for privacy policies and HIPAA policies and all the other requirements that 
are... 

Dr. Stephen M. Montaquila OD: 
Well, I think the challenge there though is the HIPAA policy has to be signed once, when the patient first 
starts with your practice, and then only again if you change your policy. This is not that. If this was like 
that, it would make it much easier for  all of us to implement because we could educate them as to what 
the office policy is, whether that's paper or electronic or a combination thereof. 
It could happen at the outset when they first establish their relationship with us and only if we change 
policy or they make a request, because the patients could understand, "I know your policy and I'm 
happy with it." Or, "I'm not happy with it, I want it done a different way." And that could all be 
documented when we first meet them or at any time at time their choosing. So putting it in the patient's 
hands to have control. 

Alysa Bernstein: 
A little bit of devil's advocate,  but if you explain it to the patient once, then hopefully the next time they 
come, they would understand. 

Dr. Stephen M. Montaquila OD: 
I mean, it's worked with HIPAA. Patients seem to know what their HIPAA rights are. 

Alysa Bernstein: 
Yeah. 







going to 
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"I don't have time. I got to run." What do I do? Now I'm not in compliance. So we're in jeopardy because 
of that, but it's the patient's needs that have to come first. 

Alysa Bernstein: 
I guess, we've heard some, maybe many prescribers get permission to email prescriptions  in the front 
end. But, yeah. And the refusal to sign, I mean, we can't and we don't make prescribers get a signature if 
someone doesn't want to sign. You just note it in the record. 

Joseph B. Neville: 
But that's... 

Alysa Bernstein: 
Oh, go ahead, please. 

Joseph B. Neville: 
I was just going to say, that was our suggestion early on in the process. That's something that we picked 
up from HIPAA where  the office is allowed to write in, "Patient refused to sign", and while, I guess, it's 
possible that that could be abused, I think people are generally trying to comply. And so, something 
along those lines made sense to us. 

Alysa Bernstein: 
We're almost out of time, so I have just one last question. Are there any other compliance issues that 
have arisen with respect to the contact lens rule that we haven't discussed that may be relevant to the 







Dr. Artis Beatty OD: 
There are other  configurable methods including websites that are specifically designed for prescription 
delivery that are not quite patient portals. So patient does not have full access to all of their exam 
information, but specifically their prescription. I think to some of the earlier points, it is a way of making 
things a little bit more simple for patients. So if a portal could possibly be confusing, having a website 





But just wondering if offering this option is helping make things easier for prescribers to comply or 
encouraging them to comply? 

Wallace W. Lovejoy: 
Well, I do think it is easier, excuse me, if a patient can get a  prescription through email either directly of 



having trouble getting them? And he said in his 10 years, he's never had an optician call him and say a 
doctor didn't release the prescription. So I think part of it is are they getting it, keeping, but the core of 
the spirit is are they havi



It's not mandated currently and it's not one of the proposed amendments that we're considering today, 
to mandate  the duplicate copy. 
Okay. So let's move on to talk about the second proposed change to the eyeglass rule. As you know, the 
eyeglass rule states that the prescription has to be released immediately after the exam. But it has a 
provision that allows prescribers to first require payment for the eye exam if they require immediate 
payment from all patients regardless of whether they require ophthalmic goods such as glasses or 
contacts. The  notice of proposed rulemaking proposes to clarify that a patient's proof of insurance 
coverage will be deemed to be a payment for the purposes of determining when the prescription must 
be provided. 
This is another provision that does appear in the contact lens rule. It originally came from Congress in 
the Fairness to Contact Lens Consumers Act. We've received questions about this issue, about whether 
it also applies in the eyeglass rule. We believe it's a common  sense and should apply and we want to 
bring the rules into conformity to eliminate unnecessary confusion. We did have just a few comments 
on our notice of proposed rulemaking addressing this proposed change. 
We had NAROC commented that it would generally increase compliance with the rule’s requirement to 
receive the prescription at the completion of the exam. And we did have a concern,  I think from the 
American Academy of Ophthalmology, that it should be where patients are eligible for insurance 
coverage. I think the concern was maybe in some cases patients have already used their benefit, is it 
available to them? And so I guess I wanted to start the conversation with a question about that, about 
how difficult is it at the time of the appointment or before the appointment to confirm whether there is  
insurance coverage so that the prescription can be released? 

Rebecca Hyder: 
Well, insurance is complex and I think sometimes it can be a challenge to confirm whether or not the 
coverage is available for a patient. Sometimes you don't take that patient's insurance or you may be on 
a different plan than what the patient has. So all of those things make it difficult sometimes to 
determine at the time of service that the patient actually had coverage for the benefit  that they were 
seeing. 

Sarah Botha: 
Is that typically ascertained via a phone call to their insurance provider, or how do you go about 
confirming coverage? 

Rebecca Hyder: 



guarantee benefit at the time of service or that the paym



Yeah. And, well, we can touch upon that right now, and I also plan to talk about that a little bit for the 
final proposed rule change. But yes, I think what you're saying is the rule prohibits the prescriber  from 
charging a fee specifically for releasing the prescription. In some cases, when we've talked to prescribers 
we've been told that the consumer was confused and the charge was actually for the eye exam, not the 
prescription. I think some of the challenges we're seeing is terminology being used, possibly by the 
office staff saying, "Oh, well if you want your prescription, it's going to be a charge." Not explaining to 
them that it's a charge for the eye exam.   
The other side to that is also that we have spoken with prescribers who have indicated that that charge 
has only been requested, the fee has only been requested of the consumer, after they requested a copy 
of their prescription. So, for example, they've done the eye exam, they weren't going to charge them the 
separate refraction fee, which we understand in some cases is not covered by insurance. But that when 
the patient asked for a copy of the prescription, at that point they were told, "Oh, well there was a fee 
for that and here it is." So in a scenario like that, does that, in effect, turn into a prescription fee if it's 
not being applied evenly? 

Wallace W. Lovejoy: 
Can I ask for clarification, Sarah? 

Sarah Botha: 
Yes. 

Wallace W. Lovejoy: 
This may be more for ophthalmologists,  although as more and more optometrists are doing medical eye 
exams, it likely relates to them as well. If a patient comes in and their chief complaint isn't about poor 
vision or refractive error, the doctor is likely, I think, and I'll ask the doctors to comment, to want to do a 



But ultimately the diagnosis will be around the cataract and in those particular cases, you're not 
generating a prescription for that patient to go and fill with the expectation  that they're going to get 
better vision. And so my exam would be based on the 



So  actually adding language in the rule itself as opposed to in consumer guidance about that? Any other 
thoughts? 

Wallace W. Lovejoy: 
I believe there may be instances that would be similar to what Dr. Beatty was talking about where the 
doctor might, in their medical judgment, decide that a prescription wasn't appropriate, that it was not 
going to solve the vision problem, for example cataracts, and so they would choose  not to write a 
prescription. I think that's a legitimate use of professional judgment and there would not be a 
requirement to release a prescription even if a refraction had been done. Whether or not... Well, 
obviously if they're going to charge for the refraction, I assume that that means they're writing a 
prescription, but maybe the doctors can advise me on that too. 

Dr. Artis Beatty OD: 
And I agree with that a hundred percent. Right, and it goes back to determining what level of testing 
you're going to do and what is part of your  diagnostic testing versus what is producing a result that then 
gives the patient that prescription and making that determination. And to your point, having that 
conversation upfront so that you can then determine who's going to be charged appropriately, I think is 
fair. 

Sarah Botha:



That's one concern that some of our optician members have had  some co



that service, then I think the rule is contemplating  that they shouldn't just be charged because they're 
getting a copy of the prescription. But again, we welcome feedback and further information about the 
processes, how this interacts with insurance. On our open docket it's always helpful to have more 
information and a better understanding of how these things work in practice. 

Rebecca Hyder: 
I was just going to say something based on my own personal experience as somebody who's worn 



appear to be some confusion about when do they have to give the prescription? Is it just an annual 
vision check versus a more comprehensive exam versus a medical exam by an ophthalmologist? In what 
circumstances is it due? And given the definition in the rule as that  it's due whenever they've 
determined the refractive condition of a person's eye or the presence of any visual anomaly, it seems 
that it may be owed every time a refraction is taken, with the caveat of the medical determination that a 
prescription may not be advisable in that particular scenario. But wanted to get your feedback because 
when we proposed this change, the comments that we received  now here in 2023, we had some 
concerns both from the Opticians Association and the AOA about continuing confusion about this. And 
so we want to understand what those concerns are, if you all are able to speak to them and explain. 

Dr. Artis Beatty OD: 
My, how times have changed. So in 2015, we did not have the advent of mobile and online refractions,  
which are addressing a need that's different than the traditional eye exam. I can speak for our practices 
and I'm sure it's going to be similar for your members as well. Generally speaking, patients don't come 
in, consumers don't come in and receive only a refraction whenever they're having an eye exam. And it 
goes back to what we were discussing before. The two components are really intertwined. So any health 
assessment that we do really  starts with an assessment of the visual function, and then from that you 
move into understanding any refractive error and creating a prescription. But then you follow that with 
understanding for the final prescription, are there any things in the eye from a health perspective that 
subjectively change what you need to prescribe for that patient and so they are really put together. 
And since there really doesn't exist right now a decoupling where a patient is going to come into a 
practice and receive solely a refraction, it could get a little bit more confusing because effectively the 
online type of refraction is essentially a decoupling where it is purely the visual piece. And so I think that 
labeling it 



Sarah Botha: 
Any other thoughts or any ways that it could be potentially more objective so the consumer has a 
clearer line of understanding? 

Dr. Aarlan Aceto OD: 
I was going to say, I think potentially, when you have some of the patients or doctors that are arguing  
about, "I didn't do a refraction or I didn't charge them," or some of the doctors, maybe there's just a 
simple two-step litmus test. Did they use a phoropter and did they charge a 92015? If those two are 
met, if they charge for refraction they did that, you're entitled to a prescription. If they didn't do it or 
they didn't charge you for it, they didn't do that procedure, then that would eliminate some of the 
confusion. Potentially it's just a two-step litmus test. If they did the phoropter and they charged a 
92015, which is the diagnosis code for a refraction, you're entitled to a prescription. If they didn't,  you 
didn't pay for it, you don't get it. It seems pretty straightforward I would imagine. Potentially. 

Dr. Artis Beatty OD: 
Potentially. 

Dr. Aarlan Aceto OD: 
Yeah, potentially. 

Wallace W. Lovejoy: 
But one issue with that is the online vision tests that are not comprehensive eye exams don't charge 
anybody for a 92015. They may charge for the prescription, but I'm not sure that there's a coding issue 
involved. They're not billing anyone other than the patient. 

Sarah Botha: 
Right, and then we've discussed these situations where maybe the refraction was  taken in a medical 
exam, but only given upon request. And we've had patients contact us concerned about that because 
they are wanting their prescription from their provider in those instances and there's a lack of clarity as 



So if the question is that, if it's objectively that the words are right, yes they are. But I don't think that  
practitioners use the language the same way because they're very rarely doing just the objective part in 
handing a person a prescription. And so I think FTC should consider that piece as well. 

Wallace W. Lovejoy: 
And I do think there ought to be an exemption when the doctor uses his or her professional judgment to 
not write a prescription that if they simply indicate that in the medical records, that's adequate, or that 
there's no need to release a prescription  if the doctor has determined that a prescription need not be 
or should not be written. 

Sarah Botha: 
So Wally, are you suggesting that that should be explicitly stated in the rule? 

Wallace W. Lovejoy: 
Yes. 

Dr. Artis Beatty OD: 
Okay. 

Sarah Botha: 
We've also heard about the AMAs CPT codes, current procedural terminology codes for billing 
outpatient. I think this is what you're talking about a little bit with billing the  refractive exam separately. 
But as we're thinking about changing the terminology, how can we be sure not to be creating 
complications with respect to the CPT codes? 

Dr. Artis Beatty OD: 
I would think that the CPT codes in general describe explicitly the procedure and its billable reference. It 
doesn't necessarily define the pieces or the individual components  of that procedure. And so when we 
think about refractions as an example, a refraction can be as simple as giving you two choices or as 
complex as making you see double to bring you back to one. There's not necessarily a definition within 
the CPT for what has to happen during that refraction, and so I think those two things would be 
independent. 

Wallace W. Lovejoy: 
I think what's really at issue here is whether or not a consumer goes from being a patient to a purchaser 
of eyewear  with the option to take the prescription for eyewear, which is required in every state, to 
someplace other than the prescriber. And so if a person is not becoming a prescriber because they have 
not written a prescription for corrective eyewear, then the rule doesn't apply to them. And we need to 
maybe think about how to make that clear in the rule itself. And consumers may want a prescription 
when they shouldn't have one, and  the potential prescriber, the physician or optometrist, ought to have 
the ability to say, "No, I'm not prescribing eyewear for you for the following reasons." And make a note 
of that in the record. 

Sarah Botha: 



And if they do that, if they decide that they're not going to provide the prescription in their medical 
judgment, is it then appropriate that they do not sell eyewear to that patient? 

Wallace W. Lovejoy: 
Absolutely. 

Dr. Aarlan Aceto OD: 
Absolutely. 

Dr. Artis Beatty OD: 
Absolutely. 

Sarah Botha: 
Okay. Do we have any questions? No questions from  our audience members. In the few minutes 
remaining, I'll just ask, we've covered three different proposed changes and some of them are 
interconnected. So I wanted to give you all a chance if you had other thoughts that have come to your 
mind as we've been having this conversation that you wanted to share. 

Dr. Artis Beatty OD: 
So I've had thoughts that part of this conversation and really some of the other ones from earlier today, 
we've talked a lot about protecting the consumer, protecting the patient. And we've talked about their 
freedom of  choice, but we haven't talked a lot about educating them on what they get from folks that 
maybe don't fall within this rule. So Wally just brought up, if you're going to have an online refraction, 
you're not necessarily a part of this rule. Or you can have glasses delivered from an online resource, it's 
not clear that those retailers don't necessarily have the ability to adjust those products or service those 
products for that patient. If there's an error in the creation of that product,  what is their recourse? And 
so as we think about protecting the patient and the consumer, we should also consider, outside of giving 
them a prescription, once they have it, how do we make sure that the product they get actually delivers 
what the expectation was from that prescription as well. 

Sarah Botha: 
Just to touch on what you were saying about these online prescription options, the rule covers 
optometrists and ophthalmologists. Is it possible that the provider in that case is falling outside  of those 
categories or is there usually an optometrist involved? 

Dr. Artis Beatty OD: 
It is still gray. And while there are no FDA approved de novo refraction products today, there are FDA-
approved acuity verification products. And because of the approval of those prescriptions, it could be 
within ophthalmology, it could be within optometry, depending on the state. But then the patient is  
getting this product and going out to shop for glasses at another retailer who may or may not have 
responsibility for the outcome. 

Sarah Botha: 
Any other thoughts? 





Rebecca Hyder: 
[inaudible]  Yeah. 
 


