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fashion relief based on the record evidence regarding the defendant’s conduct and the
competitive dynamics of the industry at isSue.

The Federal Trade Commissi@ATC or Commissionjespectfully submits this amicus
curiae briefto aidthe Court’s consideration tfieremedy for Google’s antitrust violations. The
FTC takes no position on Epic’s specific remedy proposalthe evidence cited by the parties
in support or opposing them

Interest of the FederalTrade Commission

The FTC’s mission is preventing unfair metls of competition and unfair or deceptive
practicesn the marketplacé Through over 100 years of experience enforcing the U.S. antitrus
laws, the FTC has developed expertise investigating and litigedises involving
anticompetitive mergers and conduct. In its adjudicative capattiy FTC crafé ordergo
remedy antitrust viations and vindicate the public interésthe FTCs enforcenent authority
covers a wide range of industries, including technology and digital platforms. The agency ha
significant legal and technical expertise dedicated to addressing competition and consumer

protection issues in technology sectors.

3 Zenith Radio Corp., 395 U.S. 883 (“We seao reasorthatthe federatourts, inexercising
the traditional equitable powers extendedhtemby 8§ 16, should not respondttee ‘salutary

principt/MEL Xigy2((H2((#)5 (T (AT ((F9 11(iia)t’ &) /BADE=T)R20.03316.28Q Tw [(f)-1 (ed)6

U7

eb-2 (te(l



https://www.ftc.gov/about-ftc/bureaus-offices/bureau-competition/inside-bureau-competition
https://www.ftc.gov/about-ftc/bureaus-offices/bureau-competition/inside-bureau-competition
https://www.ftc.gov/about-ftc/bureaus-offices/office-technology
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Not only has the FT@vestigated and litigatemhatters concerning many areas of

technology, but it has also conducttddies



https://www.ftc.gov/system/files/documents/reports/non-hsr-reported-acquisitions-select-technology-platforms-2010-2019-ftc-study/p201201technologyplatformstudy2021.pdf
https://www.ftc.gov/system/files/documents/reports/non-hsr-reported-acquisitions-select-technology-platforms-2010-2019-ftc-study/p201201technologyplatformstudy2021.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/testimony-chair-khan.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/testimony-chair-khan.pdf
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Regardless of the particular theory of antitrust harm, adequate relief should serve these rem
goals and “put an end to the combination and deprive the defendants of any of the benefits ¢

illeg

pdial

f the
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harm were established only in relation to a patent poGanada? Recognizing courtgyower
to order fencingn relief, theCourtnoted that When thepurposeto restraintradeappearsrom a
clearviolation of law, it is not necessaryhatall of theuntraveledoadsto thatend bdeft open
and thatonly theworn onebeclosed.*®

Second, injunctive relief is not limited to proscribing specific types of anticompetitive

conduct. Instead, a district c



https://plus.lexis.com/search/?pdmfid=1530671&crid=435d4660-c2d0-412f-9340-5f19bc6c7d8a&pdsearchterms=395+us+100&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=57ttk&earg=pdsf&prid=0dc967e3-8c83-4848-abff-87eee44ca793
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Third, injunctiverelief should restoréostcompetitionin aforwardlooking way The
SupremeCourthassaidthatwhenconsidering remedial provisiotisatare”designedo restore
futurefreedomof trade courtsshould giveweightto [a jury finding and] the circumstances
underwhich theillegal actsoccur’ ?* In otherwords thegoalis to “effectively pry opento
competitiona marketthathasbeenclosedby defendantsllegal restraints’ and notmerelyto
end thespecificillegal practice$® Thereforefashioning a effective equitableemedy in an
antitrust case requires courts See to it that effective competition shall be established . . . not
only for the present but for the foreseeable future as"#fell.

Fourth and finally, adequate relief in a monopolization case shoulddeprive the
defendants of any of the benefits of the illegal condt/df antitrust violators ultimately reap
the advantages secured throwgttawful conduct, that will only serve to incentivize similar
behavior by other market participants.developing an appropriate remedyistrict court

should therefore strive to ensure the monopolist is not continuing toheap
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conduct?® Even outside the specifaontext of private antitrust suitspuarts can exercise
similarly broad remedigbower in other types gfrivate cases that involve the public netst2°

Here, the remedy i&pic’s case against Google implicates the public interest. Like in
Zenith Radio, Epis requesfor injunctive reliefseeks to create “an open, competitive Android
ecosystem for all users and industry participafft$i’ fact, Epic is not seeking monetary
damages in this action or preferential treatment for itself to the exclusion of other dev&lopers|
As detailed in its complaint, “Epic seeks to end Google’s unfair, monopolistic and
anticompetitive actions in each of [thearkets allegedjwhich harm device makers, app
developers, app distributors, payment preoes, and consumeté To that end, the remedial
“goal” of Epic’sinjunctive relief proposal is to “open up to competition the two markets found
by the jury” for the benefit of developers and uséighe public interest in restoring lost

competition
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equitable remedies this private suit to resto@mpetitionfor the benefit of the publiand not

merely the plaintiff*

I. Crafting Effective Antitrust Remedies in Digital Markets Requires Accounting for
Network Effects, Data Feedback Loops, and Other Key Features of @ital Markets
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operating system¥,app stores! and payment platformigke credit cards® In either case,
network effectsmean that demand for the platform grows exponentallgnore users join the
platform.

Netwolk effects can confer a powerful incumbency advantage to dominant digital
platforms, creating barriers to entry and to competitfdosers are often less likely to switch to
competing platforms given the presence of large numbers of developers on the incumbent
platform, and developers who may otherwise offer their products on a competing platform ar

oftenless likely to do so because the competing platform lacks a viable customer base. The

1%

incumbent platform operator—which had been motivated to attract both users and developeis by

offering innovative, lowcost services before establishigminance-may become less
incentivized to compete after it achieves market pamer builds anoat insulating itself from
competition. Once users and other stakehsldee locked inthe dominant operator is oftéess
incentivized to invest in the platform by adding features or lowering the costs of using the
platform for paying participants like developers. As the D.C. Circuit explained in United State
v. Microsoft such network effects create a “chiclamd-egg situation” in whicldominant digital
platforms become difficult to disloddé

In addition to network effects, dominant digital platforms abso insulate their market

positions through data feedback loops. When consumers use digital platforms to interact with

other users or stakeholders, the platform operator typically retains important data about user

36 See generally Unite8tatess. Microsoft Corp., 253 F.3d 34, 55 (D.C. Cir. 2001).

371n re Google Play Store Antitrust Litig., No. ZD4-05761-JD, 2022 WL 17252587, at *5
(N.D. Cal. Nov. 28, 2022) (“Dr. Singer posits, without objection by Google, that the Android
App Distribution Market is a twsided market in that imatches buyers (in this case
consumers) and sellers (in this case app developers)sibed platforms benefit from ‘indirect
network effects,” meaning that each additional buyer makes the platform moré&rapimea
sellers.).

38 See generally Ohiv. Am.Express Cg 585 U.S. 529 (2018).

39 See United States v. Google LIND. 20€v-3010 (APM), 2024 U.S. Dist. LEXIS 138798, at
*372-73 (D.D.C. Aug. 5, 2024).

40 MicrosoftCorp., 253 F.3d at 55 (“[D]espite the limited success of its rivals, Microsoft benefits

from the applications barrier to entry.”).
9

5 and
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10


https://www.forbes.com/sites/nicolemartin1/2019/03/11/how-much-does-google-really-know-about-you-a-lot/
https://www.forbes.com/sites/nicolemartin1/2019/03/11/how-much-does-google-really-know-about-you-a-lot/
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In particular, a remedy may need to ensure that potential competitors can overcome th
lock-in advantages of network effects and data incumbency. This could include remedies that
ensure that a dominant platform is sufficiently interoperable with competitor platforms to give
the rivals a meaningful chance to attract a sufficient network of users, developers, and other
stakeholders to compete effectively in the markatther, to reduce the barriers associated with
data feedback loops, a remedy may include provisions ensuring data interoperability, so that]
users are less “locked in” and can more freely take their data to a competing platidrto.
address unlawfully acquired scale or unlawfully erected entry barreersirbthe context of a

single product or across lines of busineseemedy may involve structural reli€orward

looking provisions like these are necessary to dislodge barriers a monopolist has accrued frgm

network effects and data feedback loopsa#ufe to overcome a platform monopolist’'s network

and datadriven market power and open the market to competition risks prolonging a market

where defendants continue to enjoy the “fruits of monopolistic practices or restraints ofrade

[I. The Foregoing Remedial Principles Apply to Google’s Objections and Proffer

Applying the principleslescribed above, the FTC offers the following views about

certain aspects of Google’s Proffer Concerning Epic’s Proposed Reffiéthesffer’) and

12

e
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of any requirement th&oogle provide access to its Application Programming Interfaces (API
to noncustomers for freé? But courts have wide latitude to impose these sontsafirements

on monopolists when crafting remedies to restore competiidassachusetts v. Microspft

the D.C. Circuit recognized a court’s authority to award this type of relief when it affrmed an
injunction requiring Microsoft to share its propagt APIs with competitors to “facilitate[e]
the[ir] entry . . . into a market from which Microsoft’s unlawful conduct previously excluded
them.” 373 F.3d 1199, 1215-18 (D.C. Cir. 2004).

In its objections, Google relies heavily on Pacific Bell Telephone Co., dba AT&T
California, et al. v. linkLine Communications, Inc., et al., 555 U.S. 438 (2009) and Verizon
Commans Inc. v. L. Offs. of Curtis V. Trinko, LL.B40 U.S. 398 (2004) to support its positions
concerning the administrability of Epic’sqposed remedy. Here, unlike Trinko dimiLine, a

jury has already found that Google violated the antitrust dngither case

13



https://www.ftc.gov/sites/default/files/documents/cases/2010/08/100804intelanal_0.pdf
https://www.ftc.gov/sites/default/files/documents/cases/2010/08/100804intelanal_0.pdf
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remediedor Google’s antitrust violations
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