




    
 

       
 

        
   

       
         

   

  
      

  
               

        
        

    
        

       
          

      
          

 
     

                   
         

                    
     

                  
               

   

  
    

  
      

       
        

     
       

   
    

     
           

     
        

             

such as the gig economy, which encourages each of us to be unique for the needs that we seek. Of the 
nearly 20 million LGBT adult Americans in this country that identify as LGBTQ, many of them choose the 
gig economy. Independence, flexibility and access to earning opportunity are all associated with the gig 
economy and are crucial elements to the safety and growth of underrepresented and underserved 
communities like mine. Thank you very much. 

Jay Mayfield: 
Thank you. Our next speaker will be Rich Gandhi. Rich. 

Rich Gandhi: 
Hello. My screen is not working properly, I don't know. So thank you for inviting me to speak over here. I 
am actually part of the IHG system and we recently went through a data breach worldwide and our 
properties are facing major issues and IHG is not taking this securities system seriously. The cyber attack 
devastated our business, it had made it very hard for our customers and our employees to manage the 
hotel, the system, the IHG reported that they were doing routine maintenance, but that was not the 
case, they were lying about it. They keep trying to mask the real issue, we do not know the ramifications 
of this issue, how far or how deep it's roots are. We are dealing with a lot of other things like the RFP 
season has started in the hospitality business, we cannot complete RFPs, which would be basically 
generating business for the future, for next year, we can't complete enough of that because the system 
is broken. 
Customers couldn't book hotel rooms or cancel hotel rooms, they had booked hotel rooms on the 
website, but they would never show up on the hotel site so we didn't know if they had booked or paid 
or what you may have. These type of issues keep happening regularly in the hospitality space, especially 
with companies such as IHG who has not taken things like this seriously. But the worst part of it is that 
they keep charging franchisees additional franchise fees, technology fees on top of technology fees, 
which are not disclosed to us. When I first signed my franchise agreement, none of this was disclosed. 
Now what has happened is this just keeps exasperating the real problem and we don't know what the 
end in site is. 

Jay Mayfield: 
Thank you Rich. Our next speaker is Berin Szoka. Berin Szoka. 

Berin Szoka: 
Thank you. My camera also is not working, but I'm Berin Szoka, president of Tech Freedom and a 
longtime scholar of the FTCs consumer protection work. Last year the commission held a workshop on 
dark patterns, Professor Harry Brignull, who helped to popularize the concept, noted how useful the 
term dark patterns have been for marketing and spreading the word, or the idea, but, quote, from a sort 
of legal perspective he said it's a bit vague and sloppy and you're probably going to want to use 
something, a great deal more specific when writing laws and what have you. I would encourage the 
commission to keep that advice in mind today as it considers the staff report about dark patterns, that 
report certainly could help to inform the kinds of cases the commission brings under its broad authority 
over unfair and deceptive practices, but only if the commission gets specific about the kinds of questions 
the commission will have to answer in any enforcement action it brings regarding dark patterns. To 
start, the concept of darkness implies that consumers are necessarily unaware of what is happening. 
That kind of opacity might be problematic, but by itself it's not sufficient under Section 5N of the FTC 
Act. An unfair practice must involve harm that is not reasonably avoidable by consumers themselves. In 
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other words, it's the harm, not the practice, that must be obscure to consumers and the commission will 
have to show that in any case it brings. Second, any enforcement action under unfairness will have to be 
specific about what constitutes substantial injury under Section 5. General claims about manipulating 
consumer preferences will not be sufficient, such claims have long and made about all forms of 
advertising, but the commission has never accepted them as adequate evidence of substantial injury as 
required by Congress when it enacted Section 5N in 1994. And finally, whatever the commission's theory 
of injury is, it will have to weigh such injury against counter-veiling benefits to consumers or to 
competition. So I hope all of those things will be addressed, at least somewhat, in the report that the 
commission votes on today to help guide the commission's enforcement actions regarding dark 
patterns. 

Jay Mayfield: 
Thank you, Berin. Our next speaker is Tineka Singleta. 

Tineka Singleta: 



    
 

       
 

              
   

     
          
       

      
      

       
             

              
   

  
    

 
          

     
      

   
    

  
    

  
          

       
            

                 
               

 
     

     
            

     
    

    
     

    
   

  
     

   
    

        

Okay, there we go. Sorry, I thought I already was. I'm speaking with regard to the gig economy as well on 
behalf of the Center for Individual Freedom and hundreds of thousands of supporters and activists 
across the country, and I'm going to echo a lot of the sentiments already expressed with regard to the 
gig economy. The main takeaway is that the gig economy works for millions of workers and consumers, 
and this is the worst possible time for the federal government or any level of government to potentially 
disrupt that amid inflation and other economic uncertainty. The gig economy is introduced a universe of 
new opportunities for consumers, workers and businesses, and that role will only grow in future years. 
Even prior to the COVID Pandemic, the US Bureau of Labor Statistics estimated that about 36% of the 
workforce had sought gig work and contributed $1.3 trillion to the US economy. 
Accordingly, the FTC must avoid any damaging or disruptive policy changes that might threaten that. In 
an era of increasingly precarious employment and social disruption, the gig economy allows Americans, 
including some of the people from whom you've heard already, to utilize a broad array of earning 
opportunities, which also allow employers flexibility in meeting a wide array of needs. Ongoing advances 
in app based telecommunications will only make the gig economy easier and more popular on a daily 
basis. For individuals, the gig economy empowers them to achieve an optimal work life balance 
depending on their personal and family needs, and for small businesses, especially, it allows them 
compete on a more even field in an increasingly global. Importantly, the gig economy also underserved 
and underprivileged economies access to supplemental income and employment opportunities with low 
barriers to entry. Thank you very much for this opportunity. 

Jay Mayfield: 
Thank you. Our next speaker is Kristin Sharp. Kristin. 

Kristin Sharp: 
Thank you. My name is Kristin Sharp and I'm a CEO of Flex. Flex represents America's ride share and 
delivery platforms, the workers who earn with them and the people in communities who use them. Our 
members include DoorDash, Gopuff, GrubHub, HopSkipDrive, Instacart, Lyft, Shipt and Uber. Flex's 
mission is to stand with the millions of workers who value flexibility and independence and app based 



    
 

       
 

                
   

  
          
 

 
      

          
 

   
    

 
               

  
      

       
       

       
           

           
                    

      
           

 
               

          
        

 
  

      
      

    
     

       
    

    
    

     
  

    
               

       
 

welcome the opportunity to collaborate with the FTC further and convene a discussion about our impact 
on workers and the communities that they serve. Thanks again. 

Jay Mayfield: 
Thank you, Kristin. That concludes our public comments for this meeting. I'll turn it back over to Chair 
Khan. 

Lina Khan: 
Thanks so much, Jay, and thanks to each of the speakers for sharing your feedback and concerns. We 
really value your input and the time that you take to come speak with us. So we will now turn to the 
items on the agenda, the first topic on the agenda is the commission's work to implement rules 
addressing government, business and nonprofit impersonation fraud. In December of last year, the 
commission initiated a proceeding to explore whether we should issue rules prohibiting this type of 
impersonator fraud that we've seen can cheat consumers out of billions of dollars annually. This would 
mark our first rule making under our new streamline procedures for rules that address unfair or 
deceptive practices. We solicited public comments and receive ntb :aGy :tGly :aGy :llpGy : oGy :ffGt, :uGss :tGt,c:aGy :llyG, sLbgmn
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I'm pleased today to support the publication of a notice of proposed rulemaking on impersonation of 
government and business. This straightforward NPRM articulates as a rule what has always been the 
law. Impersonation of government and businesses violate Section 5 of the FTC Act. If finalized, the 
Proposed Rule would allow the commission to seek civil penalties against impersonators, more readily 
obtain monetary redress for their victims, and would benefit businesses whose brands are harmed by 
unscrupulous impersonators. 
The NPRM also asks a number of questions and seeks public comment on the Proposed Rule, which is a 
valuable step in our role making process. I encourage all interested stakeholders to weigh in. I want to 
highlight one additional area of inquiry in the NPRM: impersonation of individuals. Though the ANPR 
sought input on the impersonation of individuals, the comment record focused heavily on 
impersonation of government and businesses. In the meantime, the FTC took note of a sharp increase in 
the number of complaints reporting scams in which fraudsters impersonated an individual such as a 
romantic interest or a relative. For example, reports of the FTCs Consumer Sentinel Network reflect that 
in the past five years, people have reported losing a staggering $1.3 billion to romance scams, more than 
any other fraud category tracked by the FTC. These numbers have skyrocketed in recent years and in 
2021, reported losses hit a record $547 million through the year, a near 80% increase compared to 
2020. 
The NPRM seeks further comment on impersonation of individuals including the prevalence of the 
practice. Whether another NPRM should be issued to prohibit impersonation of individuals, the impact 





    
 

       
 

 
 

 
 

 
 

 
       

 
            

 
      
          

               
                

              
      
      

    
       

            
                

      
  

       
           

    
      

  
      

         
 

      
       

      
     

     
          

   
            

Commissioner Slaughter: 
Yes. 

Chair Khan: 
Commissioner Phillips? 

Commissioner Phillips: 
Yes. 

Chair Khan: 
I vote yes. The motion passes unanimously. Thanks so much again to my colleagues for their support and 
for the team for their work on this effort. I'm really looking forward to seeing what the public comments 
generate. 
So we will turn to the second item on the agenda. The next item is a policy statement addressing the 
Commission's enforcement priorities regarding gig workers. Gig workers represent a rapidly-growing 
sector of the US labor market with an estimated one in three American workers holding some form of 
employment in the gig economy. Gig 



    
 

       
 

        
          

        
               

         
       

             
        

                 
    

        
          

        
   

 
      

          
                 

        
     

        
       

              
    

               
      

  
     

 
  

 
          

      
      

        
           

 
         

   
             

   
     

So I just want to say a big thank you to the team that worked on this. In addition to the cross-agency 
effort that we have underway at the FTC, we've also been seeking to improve our coordination and 
collaboration across the federal government. That's something that the policy statement highlights as 
well, including increasing our work with the National Labor Relations Board, which is also closely 
monitoring some of the developments that we see underway. 
So this policy statement reflects work from across the agency. I want to give a special thanks to Nathan 
Nash, Sarah Schroeder, Emily Burton, Jonathan Plath, Jerelyn Trujillo, Jason Adler, Christine Tadaro, 
Andrew Hudson, Amanda Kolawsis, Bob Sushinski, Rosario Mendez, Leslie Fair, Brad Winter, Douglas 
Wolf, Kelly Signs, Josephine Lu, Shiva Cuhi, Dan Wood, Kathy Fam, and Elizabeth Wilkins. As that list 
reflects, many people were involved in this and it really reflects across agency effort. So thank you so 
much for everybody who's been doing this work. I'm really looking forward to what this initiative can 
deliver for the agency and for the consumers and workers that we are seeking to protect. So I will now 
turn over to my fellow commissioners to share any remarks before moving this item for a vote, starting 
with Commissioner Bedoya. 

Commissioner Bedoya: 
Thank you, Chair Khan. Ill, again, be brief, but I just want to say that I heard and listened with interest to 
the commenters at the top of today's session. I will say that it's precisely because of how many 
Americans are part of the gig economy and how critical of a lifeline it is to so many working people that I 
think it's helpful to clarify some of our authorities in this space. I'll add that many of the allegations that 
have come out in recent years are quite serious regarding allegations around systematic underpayment 
of workers, findings from research that roughly half of people or a little under half of gig workers, just 
don't understand exactly the mechanism and system that prices their pay for them. 
Often it does appear that they are quite complex systems. And so, that's why I plan to vote for the 
statement today as a step forward in clarifying the different ways that the Commission can protect 
working people in this space. So, thank you Chair Khan, and thank you to all the staff who worked on 
this. I know that it was a number of folks spread across the commission. And so, for that I'm grateful and 
I plan to support the statement. I do think that folks in all the regional offices were involved and so 
particularly grateful to them. So, thank you. 

Chair Khan: 
Thanks so much. Commissioner Wilson? 

Commissioner Wilson: 
Thank you, Madame Chair. Let me echo my colleagues. Thanks to all of the different staff who worked 
on this report, which describes in detail the FTCs enforcement experience regarding gig work. There are 
several important aspects of the policy statement with which I agree. First, as the policy statement 
describes, the gig economy is an important part of the overall economy. It's estimated that the gig 
economy will generate $455 billion in annual sales by 2023. The Commission long has sought to use its 
limited resources in ways that give the agency the biggest bang for its buck. Given its prominence in our 
national economy, the gig economy is clearly an appropriate area in which to focus investigations which 
the Commission has already done. 
As Chair Khan mentioned, the Commission in February, 2021 reached a settlement with Amazon 
regarding payments to Amazon Flex drivers. I applaud Chairman Simons for launching that investigation 
and I applaud Acting Chair Slaughter for getting the case across the finish line. 



    
 

       
 

       
       

         
     

    
 

     
     

  
   

      
 

     
   

         
       

      
         

 
               

        
    

 
       

     
    

 
            

      
         

  
      

       
   

      
          

       

 
  

 
        
                  

    

Second and most important, the policy statement explains that while online gig platforms may seem 
novel, traditional legal principles of consumer protection and competition apply. I endorse applying our 



    
 

       
 

        
 

          
    

        
                

   
 

    
   

 
  

 
   

            
 

      

         
           

  
 

 
 

      
   

 
     

            
    

       
              

   
          

       
    

     

     
       

       
    

   
    

        
             

statement. And in particular, I want to recognize the efforts that the gig work at FTC team for their 
initiative. I also want to particularly thank the dashers who spoke earlier during the public comment 
portion of our meeting. I was especially moved by your comments, that the value of gig work to you, in 
terms of providing flexibility and opportunity to spend time with your families and your other 
professional pursuits. And to be clear, I think workers should have flexibility and opportunity. Our job as 
enforcers is to make sure that you get what you've been promised and that you aren't taken advantage 
of in the gig economy. 
I strongly support the benefits you've discussed and object only to the idea that in order to get those 
benefits, workers have to be denied all other protection and fair competition for their labor. This 
statement, today's statement, is one of many ways our staff has been collaborating across missions to 
identify how we can deploy our authority, to protect the public from unfair, deceptive and 
anticompetitive conduct in all of their roles in the marketplace, as purchasers, as small business owners, 
as workers and as consumers. 
Just as consumers deserve the benefits of competition when it comes to purchasing goods and services, 
gig workers deserve the benefits of competitive markets for their labor. Robust competition for workers' 
labor can help boost wages, improve benefits and lead to better working conditions. Scrutiny of business 



    
 

       
 

       
        

              
      

        
           

        
 

 
       

 
  

 
              

 
     

       
      

          
         

 
       

   
            

                 
   

     
       

  
         

        
         

     
  

    
           

       
       

        
 

        
 

                   
         



    
 

       
 

       
     

    

 
      

     
 

             
      



    
 

       
 

    
      

     
 

 
   

   
    

     
               

 
          

 

  
 

        
  

                  
    

 
           

  
    

                
         

    
      

     
                  

           
    

    
       

              
                 

     
     

     
       
   

    
 

     
        

or manipulate users into making choices that they would otherwise not make and that could cause 
harm. Examples of these dark patterns include pre-check boxes on a subscription form, fine print 
disclosures, or complicating online navigation paths to make it difficult for consumers to cancel recurring 
charges. 
In April of 2021, the commission brought together researchers, legal experts, consumer advocates, and 
industry professionals for a workshop to examine what dark patterns are and how they affect 
consumers in the marketplace. The report describes and categorizes dark pattern practices, discusses 
learnings from last year's workshop and synthesizes our existing enforcement efforts in the area, as well 
as identifying key lessons and takeaways for market participants. There were many staff involved in 
preparing this effort. I want to give a particular thanks to Stephanie Liebner, Br





    
 

       
 

             
    

   
 

       
     

  
               

         
        

 
      

                
   

        
     

   
       

      
  

         
      

  
   

             
 

         
   

 
         

 
     

     
         

       
          

   
  

           
    

  
      

         
       

Next slide, please. The FTC's lawsuit against Amazon is instructive here. Amazon billed parents and other 
account holders millions of dollars in unauthorized, in-app charges incurred by children. While the apps 
appeared free when parents downloaded them, once children began playing the game, they could rack 
up in-app purchases by tapping buttons without the account holder's knowledge. Additionally, many of 
these purchases were disguised as play, blurring the line for children between what cost virtual currency 

https://consumer.ftc.gov


    
 

       
 

   
 

  
             

        
        

      
              

          
   
            

        
   

     
       
        

        
     

 
     

        
      

     
     

               
       

     
      

      
    

      

 
  

 
   

                  
   

     
    
    

 
 



    
 

       
 

  
         

          
          

           
 

                 
        

          
      

 

       
    

     
    

               
    

      
          

    
    

      
    

         
 

                      
    

    
     

   
     

         
     

  
   

    
       

 
              

        
               

    
      

    
          

And I just want to take a moment to respond to Commissioner Phillips', I think, fair concern about the 
term dark patterns. I'll make a couple points. The staff who worked on this workshop and the rk 5% klrt did 
not come up with this term. I agree that it is not the most precise term, and I would love it if a more 
precise term existed in the world because I think precision matters. But sometimes, in the absence of a 
perfect term, we have to use what we have. And I think this term has a generally common meaning that 
is understood, perhaps more so than other terms that we, in our universe, use commonly, like consumer 
welfare standard, which I've heard AAG Kanter say several times, is a term that, if you ask six different 
attorneys, you'll get six different definitions of it. So I think grappling with precision of language is 
something we have to do all the time, and sometimes we have to use the best-fit term that we have 
available. So with that caveat and an understanding that if a better term emerges, I would be happy to 
adopt it. 
I do want to highlight one use of dark patterns that's particularly troubling to me, digital dark patterns 
designed to manipulate kids and teens. The rk 5% klrt does an excellent job of outlining the types of child-
directed dark patterns at work in the FTC's in-app purchase actions against Amazon, Apple, and Google. 
These types of interfaces lured kids into making purchases through play, such as enticing kids to rack up 
virtual gold stars while incurring actually-incurring charges in real life. 
We know, however, that the dark patterns directed at our kids and teens also operate on a much larger 
scale. For example, in connection with the dark patterns workshop, Common Sense Media proffered 
that one of the most problematic categories of dark patterns are those designed to extend engagement 
because they can make it difficult for young people to find balance and time away from devices. 
Common Sense Media identifies autoplay features as an example of a potentially unfair, manipulative 
design when directed at children. Campaign for a Commercial-Free Childhood and the Center for Digital 
Democracy also submitted comments contending that a variety of dark patterns and manipulative 



    
 

       
 

                   
         

      
         

 
   

            
     

 

 
        
           

       
      

     
      
           

     
       

    
 

      
      

 
   

   
 

 
      

   
      

  
 

      
     

    
  

        
        

         
     

       
    

      

want to make sure we also recognize the work with Sandy Brown and everyone who was on the slide 
that we just saw. We're really grateful to have such smart, thoughtful, and hardworking people devoting 
their attention to this incredibly important area. This was really a bureau-wide collaboration and I want 



    
 

       
 

     
                

    
      

          
   

     
       

 
   

 
         

 
  

 
         

 
        

    

       
     

             
      

             
     

   
 

     
 

     
   

 
 

   
                 

        
                  

        
    

    
        

 

I mention all of this background on heuristics to stress that not all of the dark patterns deployed on 



    
 

       
 

  
     

   
       

 
   

  

 
      

      
    

       

 
 

 
        

 
 

 
 

 
 

 
 

 
 

 
 

  
 

 

particular audience, such as kids and teens, they need to consider how claims and design affect an 
ordinary member of that targeted group. So to counsel representing companies that are listening, this, I 
think, is an important reminder that when your clients are designing apps for kids, they need to consider 
those claims and design choices with an ordinary child in mind. And the failure to do that could lead to 
liability in different contexts. So with that, I want to express my gratitude for all of those who worked on 
this report, you, Chair Khan, for moving it forward, and for my colleagues for supporting, and I have... 
Oh, yes. 

Chair Khan: 
Thanks so much, Commissioner Bedoya. We'll now move this motion officially for a vote, so I move that 
the commission authorized the release and publication of the staff report titled Bringing Dark Patterns 
to Light that was circulated by the secretary on September 14th, under matter number P214800, 
reflecting changes made since the August 11th circulation of staff's recommendation. Is there a second? 

Commissioner Slaughter: 
I will second. 

Chair Khan: 
The motion being seconded. I will call for a vote. Commissioner Bedoya? 

Commissioner Bedoya: 
Yes. 

Chair Khan: 
Commissioner Wilson? 

Commissioner Wilson: 
I vote yes. 

Chair Khan: 
Commissioner Slaughter? 

Commissioner Slaughter: 
Yes. 

Chair Khan: 
Commissioner Phillips? 

Noah Phillips: 
I vote yes. 

Chair Khan: 
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And I vote yes. The motion passes unanimously. So thanks, again, to the team for the presentation and 
all of the terrific work leading up to the workshop and the publication of this important report. I'm so 
glad that everybody will get to read it. 
This takes us to the end of the agenda we had set out for today's meeting. I want to, again, thank the 
staff across the agency for their terrific work on all of the matters that were on the agenda for today. 
Also, want to thank my fellow commissioners, for their thoughtful engagement and remarks, as well as 
to our public speakers for their insights and sharing their concern. So we are now adjourned. Thanks so 
much, everybody. Take care. 
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