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expressed these concerns publicly.9 Indeed, we have learned that the IN DOH has received over 
200 public comments, and that the vast majority expressed concerns about or are opposed to the 
proposed merger.10 

 
FTC staff’s quantitative economic analyses confirm that Union Health and THRH are 

each other’s closest, most direct competitor, and that the proposed merger will result in reduced 
competition. Indeed, staff’s analysis predicts that 77.7% of THRH’s patients view Union Health 
as their next best choice, and 47.6% of Union Health’s patients view THRH as their next best 
choice. Figures of this magnitude indicate that the proposed merger would likely lead to 
significant price increases in Indiana, as well as reduced business 
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conduct in healthcare markets have long been a focus of FTC law enforcement, research, and 
advocacy.22 A critical part of the FTC’s role in protecting the public is reviewing proposed 
mergers and acquisitions in the healthcare industry. The FTC has considerable experience in 
evaluating proposed hospital, outpatient facility, and physician group mergers, to determine 
whether they may substantially lessen competition or tend to create a monopoly.23   

 
The FTC has a long history of advocating against the use of COPAs through comments 

and testimony submitted to state legislators and other stakeholders due to concerns that COPAs 
may enable activity that would substantially reduce competition.
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III. Recent Studies and Policy Efforts to Address High Healthcare Costs in Indiana 
 

In recent years, multiple organizations in Indiana have engaged in statewide policy 
initiatives to reduce healthcare costs stemming, in part, from consolidation among competing 
healthcare providers in Indiana.31 For example, the Employers’ Forum of Indiana collaborated 
with RAND Corporation to study hospital prices and design a price transparency initiative for 
Indiana employers. This series of studies found that hospital price increases are a key contributor 
to rising healthcare costs, and that variation in prices in Indiana and other states is largely driven 
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competition that may result from the proposed merger.”42 The Indiana COPA Act also lays out 
several factors to be considered by the IN DOH when reviewing COPA applications, including: 
the quality and price of healthcare services; preservation of healthcare resources and public 
access to acute care; the cost efficiency of services, resources, and equipment; the ability of 
healthcare payors to negotiate payments and service agreements with the merging hospitals; 
employment; and economic impact.43 In addition, the IN DOH issued guidance regarding the 
review of COPA applications indicating that it will consider: the financial condition of the 
hospitals, the healthcare needs of the community, the competitive dynamics in the relevant 
geographic area, the potential benefits and disadvantages of the COPA, whether projected 
benefits could be achieved without approval of the COPA, and proposed terms and conditions 
that may ensure the potential benefits of the COPA while mitigating the potential 
disadvantages.44 

 
The FTC and U.S. Department of Justice (“DOJ”) have jointly issued Merger Guidelines 

that outline the analytical framework used by the antitrust agencies to evaluate the competitive 
impact of a proposed merger. These guidelines reflect the agencies’ experience in analyzing a 
wide variety of mergers – including many hospital and other healthcare-related mergers, both 
proposed and consummated – and economic and other relevant research. Ultimately, as 



FTC Staff Submission (Public) – September 5, 2024 
 
 

10 
 
 

will be able to achieve through the proposed merger.46 Although our investigation is ongoing and 
the FTC is prohibited from disclosing confidential information obtained during an investigation, 
we are nonetheless able to provide an assessment of the proposed merger based on public 
sources. Our assessment – including all of the findings we describe below – is also supported by 
non-public documents, data, and information that we have obtained and reviewed.  
 

With this context in place, we next present FTC staff’s assessment of the factors that the 
IN DOH must consider under the Indiana COPA Act. 
 
V. The Parties Are Financially Stable and Could Continue Operating Without the 

Proposed Merger 
 

FTC staff analyzed the Parties’ financial statements and related audit reports for the last 
five years that were included in the COPA Application, as well as additional information we 
obtained from the Parties. Based on that analysis, FTC staff determined that Union Health and 
THRH both appear financially stable.  

 
 

Importantly, THRH is owned by HCA Healthcare, Inc. (“HCA”), one of the most profitable 
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executives’ compensation – for example, its CEO received $21.3 million in overall compensation 
in 2023.55 

 
Notably, the Parties did not represent in their initial COPA Application that the COPA is 

necessary for either hospital to remain viable due to financial distress. Indeed, as far back as 
2021, Union Health’s CEO stated in a public hearing that he does not believe THRH would exit 
the market absent the merger.56  

 
 

.  
 

Table 1: Terre Haute Selected Financial Indicators 
Dollars in Thousands 

(Source: Unaudited Financial Statements) 
 

        
       

                  
                    

                    
 

 
As shown in Table 1, THRH has had positive pre-tax income during every year from 

2018 to 2023, including  
  

 
 

 
 
 

 
 
55 Alan Condon, 

https://www.beckershospitalreview.com/compensation-issues/executive-compensation-at-hca-chs-tenet-and-uhs.html
https://www.beckershospitalreview.com/compensation-issues/executive-compensation-at-hca-chs-tenet-and-uhs.html
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 Any financial difficulties attributable to the pending sale should not be allowed to justify 
the merger.  

 
 
 

 

 

 
 

 
 
60  

 
61  

 

62  
63  

13 
 
 



FTC Staff Submission (Public) – September 5, 2024 
 
 

14 
 
 

 
 

 
 Finally, it should also be noted that FTC staff routinely considers the financial condition 
of merging hospitals during investigations.  

 
  

 
 

 
 

 
  

 
VI. Competitive Dynamics of the Primary Service Area: Proposed Merger Is Likely to 

Result in Significant Disadvantages Due to a Reduction in Competition Between 
Union Health and THRH 
 
In this section, FTC staff describes our economic analyses of the proposed merger, which 

includes information about how the merger is likely to affect the availability of healthcare 
services and the level of competition in the Parties’ primary service area (“PSA”), as well as 
entry conditions.67 FTC staff has evaluated the competitive dynamics in the PSA, which includes 
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the combined PSA, and particularly in Vigo County. Evidence obtained by the FTC confirms 
that THRH competes directly with Union Health on price, quality, innovation, and patient 
experience for inclusion in health insurer networks and to attract patients to their respective 
hospital system for inpatient, outpatient, and physician services. Union Health and THRH are 
considered to be each other’s closest competitor. That competition benefits Indiana patients by 
reducing healthcare costs and improving services. 
 

As the Parties acknowledge in the COPA Application, Union Health and THRH offer 
similar facility locations, service offerings, and quality of care.69 At the time the COPA 
Application was filed, each system operated acute care hospitals that provide inpatient services 
and Level III trauma centers,70 as well as outpatient facilities and physician services across a 
number of specialties. There is significant geographic overlap between these hospitals’ facilities 
in the areas from which they draw patients.71 Indeed, Union Health Hospital and THRH are 
located just 5.5 miles from one another.72  

 
 

 

 
73   

 

 
 
69 See COPA Application at 4-6, 10-12, 43. See also Table 6 depicting the vast majority of all patients treated at 
Union Health are treated for conditions that are also treated at THRH, and vice-versa. 
70 We understand that THRH has discontinued its trauma services as of August 1, 2024. 
71 See generally COPA Application at 4-6, 43. See also PSA Analysis and Diversion Ratio Analysis, infra Sections 
VI.A.2-3; FTC Map: Union Health and THRH Individual and Combined Primary Service Areas (Attachment C). 
72 Compare this to the distance of other hospitals the Parties claim as competitors in the Wabash Valley region – 
Ascension St. Vincent Clay located 17 miles from Terre Haute, Sullivan County Community Hospital located 24 
miles from Terre Haute, and Greene County General Hospital located 33 miles from Terre Haute. See COPA 
Application at 60. We note the distances of each of these hospitals to Union Health and THRH, respectively, 
according to mapping software: Ascension St. Vincent Clay is 17 miles from Union Health and 23 miles from 
THRH; Sullivan County Community Hospital is 26 miles from Union Health and 21 miles from THRH; Greene 
County General Hospital is 44 miles from Union Health and 39 miles from THRH.  
73  
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Consistent with our economic analyses, empirical research indicates that mergers among 
hospitals in close proximity are likely to result in particularly significant price increases.74 By 
eliminating this competition, the proposed merger would substantially increase the combined 
system’s ability to exercise its market power, enabling it to extract higher prices in negotiations 
with health insurers, which in turn would likely lead to higher healthcare costs for employers and 
patients. The proposed merger also would reduce the combined system’s business incentives to 
maintain or improve the quality or availability of healthcare services for Indiana patients.    
 

The Parties claim the “proposed Merger will result in higher quality and improved access 
to health care without any undue increase in health care costs because it will not result in 
meaningful reduction in competition for inpatient and outpatient services in the region.”75 This 
statement is not supported by the available evidence. Contrary to what the Parties claim, there is 
substantial risk of competitive harm from the merger due to a significant reduction in 
competition for inpatient and outpatient services, and insufficient evidence to demonstrate the 
harm would be outweighed by any potential benefits. Moreover, the regulatory conditions 
imposed by the COPA are unlikely to mitigate this harm, or do so in a timely fashion. 

 
 The bases for FTC staff’s assessment of the competitive effects of the proposed merger 
are described in the following subsections. Subsection A describes the geographic areas and 
service lines in which the Parties currently compete for patients, and characterizes the likely 
effects of the post-merger reduction in competition for residents of the Parties’ combined PSA, 
as well as Vigo County. Subsection B explains that entry of new healthcare providers in the 
geographic area is not likely to occur.  
 

A. Level of Competition in the Primary Service Area and Availability of 
Healthcare Services 

 
 We first describe the generally accepted economic framework for analyzing hospital 
competition in subsection A.1, followed by our assessment of the competitive effects of the 
proposed merger. Using the approach outlined in the IN DOH COPA Checklist, we describe the 
Parties’ combined PSA in subsection A.2.76 In subsection A.3, we present the diversion ratio 
analysis using 2019 patient discharge data obtained from the IN DOH’s Hospital Discharge Data 
Files (“IN Discharge Data”).77 In subsection A.4, we present market share and concentration 

 
 
74 See, e.g., WILLIAM B. V
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result in substantial consumer harm, without offsetting improvements in quality.79 For example, 
one paper discussing several studies of hospital mergers concludes that “the magnitude of price 
increases when hospitals merge in concentrated markets is typically quite large, most exceeding 
20 percent.”80 Notably, this empirical finding holds for both for-profit and not-for-profit 
hospitals.81 In other words, non-profit hospitals can and do exercise market power and raise 
prices, similar to for-profit hospitals.82 Thus, as most courts have recognized, the non-profit 
status of merging hospitals does not mitigate the potential for anticompetitive harm.83  
 

2. Primary Service Area 
 
 The IN DOH requested information about the Parties’ primary service areas, therefore we 
analyzed the competitive effects of the proposed merger within these areas. In our experience, 

 
 
79 See, e.g., Zack Cooper, Stuart Craig, Martin Gaynor & John Van Reenen, The Price Ain’t Right? Hospital Prices 
and Health Spending on the Privately Insured, 134 Q.J. ECON. 51 (2019), 
https://healthcarepricingproject.org/sites/default/files/Updated_the_price_aint_right_qje.pdf; Nancy Beaulieu, 
Leemore Dafny, Bruce Landon, Jesse Dalton, Ifedayo Kuye & J. Michael McWilliams, Changes in Quality of Care 
after Hospital Mergers and Acquisitions, 382 NEW ENG. J. MED. 51 (Jan. 2, 2020), 
https://www.nejm.org/doi/pdf/10.1056/NEJMsa1901383?articleTools=true. For surveys of the research literature, 
see, e.g., MARTIN GAYNOR & ROBERT TOWN, THEare E D
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the generally accepted definition of PSA is the lowest number of zip codes from which a hospital 
draws at least 75 percent of its patients. Other state health authorities and hospitals define the 
PSA in the same or similar manner. We calculated the combined 75 percent PSA for the Parties 
(i.e., the lowest number of zip codes from which Union Health and THRH combined draw 75 
percent of their patients) using 2019 IN Discharge Data supplemented with claims data from 
Illinois.84 We rely on 2019 data to avoid aberrations in the normal course of hospital operations 
caused by the COVID-19 pandemic and to precede the initial merger discussions that occurred in 
the 2020-2021 timeframe, which could also have an impact on the normal course of hospital 
operations. Using this definition, the Parties’ PSA consists of portions of six counties in western 
Indiana: Vigo, Clay, Greene, Parke, Sullivan, and Vermillion; and two counties in eastern 
Illinois: Edgar and Clark. The geographic extent of the combined PSA is shown in Attachment C 
and described in Table 2 below. It should be noted that in the COPA Application, the Parties 
defined the PSA as the zip codes where 80 percent of hospital volume originates from, which is 
broader than the generally accepted definition.85 The Parties’ slightly larger definition of the 
PSA would of course understate their actual competitive significance in the area that they serve.  

19 
 
 

 
Table 2: Union Health-THRH Combined PSA Geographic Coverage 

(Based on 2019 IN Discharge Data)86  
 

Parties' Share of 
# Zip Codes # Discharges Discharges in PSA 

County in PSA in PSA (per County) 
Vigo 6 11,673 79.6 
Greene 2 1,649 40.0 
Clay 1 2,069 67.4 
Parke 1 680 58.0 
Sullivan 1 967 54.3 
Vermillion 1 1,242 80.3 
Clark (IL)* 1 173 58.4 
Edgar (IL)

   

173
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codes within the combined PSA, demonstrating significant overlap of patients served by the 
Parties.  
 
 In addition to the combined PSA, we separately calculated the individual PSAs for Union 
Health and THRH. A map of the zip codes included in the combined PSA, in Union Health’s 
individual PSA, and in THRH’s individual PSA is included as Attachment C to this comment.87 
We find that THRH’s individual PSA is very similar to Union Health’s PSA. THRH’s individual 
PSA includes 16 zip codes, 10 of which overlap with the Union Health PSA. Union Health’s 
individual PSA contains 12 zip codes.  
 

While there are other hospitals located within the area of the Parties’ combined PSA, 
these hospitals are generally smaller, located farther away from Terre Haute,88 and do not draw 
patients from a wide area. As we describe below, patients are not likely to not consider these 
other hospitals to be close substitutes for Union Health or THRH, and these hospitals have little 
or no competitive significance for Union Health and THRH. Likewise, although the Parties claim 
they routinely face competition from hospitals and healthcare providers in Indianapolis,89 our 
analysis shows that patients do not consider them to be close substitutes for Union Health and 
even less so for THRH. During the FTC investigation, we learned that patients are less likely to 
travel to Indianapolis for services they can receive locally in Terre Haute and are more willing to 
travel to Indianapolis for high acuity services, including some that may not be offered by Union 
Health or THRH. 
 

3. Diversion Ratio Analysis Confirms that Union Health and THRH
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Table 3: Diversion Ratio Analysis  
(Based on 2019 IN Discharge Data)93 

  
 

Diversion Ratios (in %) 

From Union From 
To Hospital / Health System 
Union Hospital 
Union Hospital Clinton 
Terre Haute Regional Hospital 
St. Vincent Carmel 
St. Vincent Clay 
St. Vincent Heart Center 
St. Vincent Indianapolis 
Franciscan Health Mooresville 
Greene County General Hospital 
Hendricks Regional Health 
Indiana University Health Methodist Hospital
Indiana University Health University Hospital
Riley Hospital f
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ratios far exceed many recent hospital merger cases where courts found the proposed mergers to 
be anticompetitive.95 

 
The pattern of estimates in Table 3, with higher diversion from THRH to Union than the 

other way around, suggests that Union Health is more of a competitive constraint on THRH than 
THRH is on Union Health. The estimated diversion of Union Health and THRH patients to any 
other particular hospital in Indiana ranges from 0.4% to 6.8%. (Note that our estimate of 
diversion toward Illinois hospitals appears in the “All Others” category.) These diversion ratios 
strongly indicate that a merger between Union Health and THRH would reduce the number of 
general acute care (“GAC”) inpatient options available for most of their patients from two to one. 
After the acquisition, health insurers would have only one hospital option to include in a provider 
network for Terre Haute area patients, and those patients would only have one local hospital 
system providing GAC inpatient services. 

 
4. High Market Shares and Concentration Levels Confirm that the 

Proposed Merger Is Likely to Result in Significant Disadvantages 
  
General principles of antitrust law and economics indicate that mergers between close 

competitors in highly concentrated hospital markets are likely to result in significant harm to 
competition, resulting in higher prices, lower quality care, or reduced wages for employees.96 
For this reason, market shares and concentration are also important tools for assessing the 
potential for adverse competitive effects resulting from a merger. Consistent with the diversion 
ratio analysis discussed above, the proposed merger would create a system with a high market 
share and lead to a highly concentrated market, likely resulting in substantial harm to patients 
due to lost competition.  

 
Courts and antitrust agencies often use a standard measure, the Herfindahl-Hirschman 

Index (“HHI”), to gauge a merger’s effect on market concentration.97 As the Merger Guidelines 
explain, mergers resulting in a post-merger HHI above 1,800 and an increase in HHI of more 

 
 
95 See, e.g., Complaint in the Matter of Advocate Health Care Network, Advocate Health and Hospitals Corporation, 
and NorthShore University HealthSystem ¶ 41, Docket No. 9369 (Dec. 18, 2015) 
https://www.ftc.gov/system/files/documents/cases/151218ahc-pt3cmpt.pdf (diversion ratios were 20-25%); 
Complaint in the Matter of Penn State Hershey Medical Center and PinnacleHealth System ¶ 46, Docket No. 9368 

https://www.ftc.gov/system/files/documents/cases/151218ahc-pt3cmpt.pdf
https://www.ftc.gov/system/files/documents/cases/160408pinnacleamendcmplt.pdf
https://www.ftc.gov/system/files/documents/cases/337_2021.06.04_ftc_fof_redacted.pdf
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than 100 points are presumed likely to enhance the merged firm’s market power and to be 
anticompetitive.98 

 
The concentration analysis is most appropriate when applied to a properly defined 

relevant antitrust market. The generally accepted definition of a “relevant antitrust market” is a 
set of substitute products over which a hypothetical monopolist could exercise market power by 
negotiating a small but significant non-transitory increase in price. This test for whether a set of 
substitute products constitutes a relevant antitrust market is sometimes called the “hypothetical 
monopolist test.”99 The geographic boundaries of a relevant antitrust market for the analysis of 
hospital competition are not necessarily the same as those of a PSA. 
 

In merger investigations, defining the relevant antitrust market is a fact-intensive exercise 
involving interviews with market participants and reviewing confidential documents, in addition 
to data analyses. Here, we instead focus on the combined PSA, because this is the geographic 
area requested by the IN DOH in the COPA Checklist. While we have not formally defined a 
relevant antitrust market in this comment, the diversion analysis – which shows that Union 
Health and THRH are close substitutes for one another (whereas no other hospitals are) – 
suggests that Vigo County likely constitutes a relevant antitrust market. 

 
Below, we report the results of our concentration analysis for the combined PSA, as well 

as for the set of GAC hospitals within Vigo County. We also report the results of our 
concentration analysis for all patient discharges as well as limited to discharges of commercially 
insured GAC patients. Because commercial hospital rates are negotiated with insurance 
companies, a merger’s effect on hospital prices for commercially insured patients is often a 
helpful proxy for the degree of competition between the merging hospitals. Of course, the 
benefits of hospital competition, including improved patient experience and investment in 
innovation, accrue to all patients, not only to the commercially insured. 

 
Table 4 contains the results of our concentration analysis for hospitals serving patients 

residing in the combined PSA. The post-merger HHI for all discharges is 5,434 and the increase 
in HHI is 2,206. The combined Union Health-THRH hospital system would have a share of 

 
 
98 Merger Guidelines § 2.1. See also, e.g., ProMedica Health Sys., Inc. v. Fed. Trade Comm’n, 749 F.3d 559, 570 
(6th Cir. 2014) (“[T]he Commission is entitled to take seriously the alarm sounded by a merger’s HHI data.”); id. 
(“These two aspects of this case – the strong correlation between market share and price, and the degree to which 
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73.1% of inpatient hospital services for patients living in the combined PSA.100 These metrics 
are somewhat lower when looking specifically at commercially insured GAC patients, with a 
post-merger HHI of 4,471, an increase in HHI of 1,365, and a combined share for Union Health 
and THRH of 65.5%. The combined share and HHI calculations far exceed the thresholds that 
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merger. Indeed, the combined PSA contains hospitals that do not appear to be reasonable 
alternatives for most Vigo County residents. Even in this overly broad area, however, the market 
shares and apparent competitive impact of the merger is deeply concerning. These concerns are 
heightened when assessed at the more local level of Vigo County. For completeness and to 
illustrate the robustness of our competitive analysis, FTC staff report 
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 FTC staff believes it is appropriate to analyze full-year data 

from 2019 because it avoids any data anomalies associated with the COVID-19 pandemic and 
precedes the Parties’ consideration and announcement of the proposed merger. We are aware that 
the proposed merger was initially considered by the Parties as far back as 2020-21 and officially 
announced in September 2023.  

 

 
  

 
Using full-year 2022 IN Discharge Data, FTC staff estimates market shares of all GAC 

patient discharges as 59.7% for Union Health and 14.2% for THRH, for a combined market 
share of 73.9%. This results in a post-HHI increase of 1,694, for a post-merger HHI of 5,558. 

 
The main takeaway is 

that regardless of which time period is used, the proposed merger leads to an increase in 
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hospitals. Any DRG code that appears in the data for both hospitals for at least X inpatient events 
is included in the overlap set, where X is equal to 1, 3, or 5 patients. Table 8 reports the number 
of DRG codes in each overlap set along with the percentage of all patients treated at both Union 
Health and THRH that are in the overlap set.  
 

Table 8: Union Health and THRH Patients with Overlapping DRGs 
(Based on 2019 IN Discharge Data) 

  
 

  Patients in Overlap Set (%) 
DRG Codes 

DRG 
Overlap Set 

>= 1 
>= 3 
>= 5 

in Overlap 
Set 
460 
290 
218 

Union 
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“passed through to consumers.”118 As elaborated in the Merger Guidelines, “cognizable 
efficiencies must be of a nature, magnitude, and likelihood that no substantial lessening of 
competition is threatened by the merger in any relevant market.”119  

 
The Parties list several goals of the COPA, including most notably the Post-Merger 

Initiatives, which they claim will reduce health care costs, improve quality of care, and improve 
the health status of residents in Vigo County and the Wabash Valley Community.120 These 
initiatives include adopting a Health Equity Plan, Population Health Improvement Plan, and 
Virtual Nursing Program.121 Also included is expanding Union Health’s Service Line Model of 
Care at THRH facilities, which will involve implementing Union Health’s electronic medical 
record system and primary care services at THRH.122 Union Health also intends to increase its 
number of psychiatric beds to treat the community as a follow-on project to THRH’s recent 
expansion of its inpatient psychiatric unit,123 and will share its “expertise in, and commitment to, 
the provision of high-quality hospital services” with THRH.124 While these stated initiatives may 
be laudable, it appears that many of them could likely be accomplished absent the merger. 

 
The Parties go on to state that although they “will be on alert for efficiencies and cost 

savings that may be realized Post-Merger, substantially reducing the operating costs of the 
Combined Enterprise is not a primary goal of the Merger – instead, the primary goal of the 
Merger is to significantly improve the health status of the residents of Vigo County and the other 
counties of the Wabash Valley Community.”125
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Office” operations. Duplicative clinical service lines and facilities that appear to be targeted for 
consolidation or repurposing include: trauma, wound care, women’s services (outpatient 
mammography), mother-baby/NICU/pediatrics, oncology, intensive care unit, morgue, cardiac 
catheterization labs, laundry/linens, lab, endoscopy suite, ophthalmology, dental, pain, sterile 
processing, ICU at Regional Hospital, and the physician office building at Regional Hospital.128 

 
As we discuss in more detail below, the Parties have not provided enough information to 

evaluate any potential cost savings and efficiencies that could result from the proposed merger. 
Even after the IN DOH requested additional information from the Parties, their responses still 
did not provide sufficient detail to support their claims.129 FTC staff has reviewed all of their 
additional submissions and we still have serious questions about how they will achieve cost 
savings and efficiencies. That is, their claimed efficiencies and cost savings remain 
unsubstantiated and the available record does not mitigate FTC staff’s concerns that the proposed 
merger will substantially lessen competition – which in turn will raise prices, reduce quality, and 
suppress wages. The IN DOH may wish to understand this better, as studies show that mergers 
often do not achieve projected cost savings and efficiencies – even with significant planning and 
efforts.130 And despite the Parties’ statements in the COPA Application, in the FTC’s experience, 
hospitals frequently project cost savings premised on facility consolidation, the elimination of 
services, and job reductions.  

 
We also note the importance of more than 200 public comments received by the IN DOH, 

the majority of which expressed concerns about or are opposed to the proposed merger. In 
particular, many patients and employees of both hospitals raised the following concerns: 

 
�x The proposed merger would eliminate the only alternative option for healthcare services 

in the Terre Haute/Vigo County/Wabash Valley region, and many patients do not want a 
hospital monopoly. 

�x Many patients have had negative experiences with Union Health, in terms of quality, 
customer service, and pricing, and they do not want to lose THRH as their preferred 
alternative. They believe quality is better at THRH and that this will be lost as a result of 
the proposed merger. 

�x Many patients are concerned about the loss of existing competition between Union 
Health and THRH in terms of prices, quality, and access for healthcare services, as well 
as the long-term impact of higher healthcare costs and reduced quality when the COPA 
conditions are no longer in effect. 

�x Some 

https://www.in.gov/health/cshcr/certificate-of-public-advantage/pendingapproved-copas/
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well as the quality of care and patient access to healthcare services. Several employees 
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hospital systems. That threat of losing patients and physician referrals to a rival system 
incentivizes each system to provide the best possible quality and patient experience, to add new 
services and technology, and to enhance the availability and convenience of care. Thus, the 
proposed merger could reduce the quality of care in Indiana. Importantly, a reduction in quality 
of care can have an adverse effect on patient outcomes such as mortality, readmissions, and 
length of stay. Reduced availability of services may result in decreased patient access, increased 
travel time to receive services, increased emergency room wait times, and other negative 
consequences. 

 
In the COPA Application, the Parties argue that the merger generally would lead to 

improved availability and quality of care, as well as enhanced clinical coordination throughout 
the merged entity.135 Assessing potential quality improvement claims from merging parties has 
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Based on FTC staff’s deep experience in evaluating these types of quality justifications, it 
appears that many of the Parties’ claims about the likely quality benefits from the merger are 
unsubstantiated or the benefits appear modest in scope. Furthermore, it appears that many of the 
claimed quality enhancements may be achieved through less restrictive alternatives that would 
not eliminate the valuable competition between the Parties – either by the Parties independently, 
through another form of collaboration between the Parties, or through an alternative merger or 
affiliation with a different partner that would not meaningfully reduce competition.  

 
1. Consolidation of Clinical Services Is Uncertain and Could Reduce 

Patient Access 
 

Although the Parties contend that they have no plans to reduce the services currently 
provided by Union Health and THRH as a result of the proposed merger,137 the COPA 
Application includes numerous examples of planned consolidation of clinical services. Union 
Health acknowledges that it has “already identified, on a preliminary basis, some facility spaces 
that could be reasonably repurposed for cost and/or clinical reasons.”138 Clinical service lines 
that appear to be targeted for consolidation include: trauma, wound care, outpatient 
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. Furthermore, it is unclear how extensively 
HCA/THRH engaged in a search to identify other local, regional, and national providers with 
whom it may have partnered, and that may have raised fewer antitrust concerns. The IN DOH 
may wish to understand these dynamics better when considering if HCA/THRH had other 
options besides Union Health. Factors that FTC staff normally considers when evaluating this 
issue include: whether an outside firm was hired to conduct a formal shopping of the assets; what 
materials and information were presented to companies to gauge interest in the assets; what due 
diligence was performed with interested companies; how extensive were negotiations with 
interested companies, including whether HCA/THRH was willing to make concessions to enter 
into deals with other interested companies; and were all other options fully exhausted before 
HCA/THRH settled on Union Health.

 
 

.162 In our experience, merging hospitals 
sometimes claim there are no alternative purchasers for the acquired assets and therefore they 
should not face an antitrust challenge. However, as we have seen in other matters, they often are 
able to find viable alternative purchasers when their initially proposed anticompetitive mergers 
are not completed.163 

 
3. Proposed Merger Is Unnecessary for Health Equity and Population 

Health Improvement Initiatives 
 

The COPA Application describes several initiatives that Union Health has already 
implemented to achieve health equity and improve population health. The Parties suggest that as 
a result of the merger, Union Health will be able to expand these initiatives to THRH. However, 
Union Health was able to implement these initiatives absent the merger, and it is unclear why the 
merger is the only way for them to be achieved at THRH. Indeed, THRH is currently owned by 
HCA Healthcare – the largest health system in the United States with an estimated $49 billion in 
net patient revenue.164 Presumably, THRH should already have access to extensive resources and 
expertise for any kind of program it chooses to implement. 

 

 
 
162  
163 For example, a hospital system in North Carolina has found another buyer for one of its facilities despite claiming 
in a federal antitrust lawsuit that there were no plausible alternative buyers. See Global Competition Review USA 
Tipline, The Deals: Community Health Systems (Aug. 26, 2024), https://globalcompetitionreview.com/gcr-
usa/article/realpage-turner-the-tipline-26-august-2024?utm_source=RealPage%2Bdemands%2Bprogressive 
%2Badvocate%2Bcease%2Band%2Bdesist&utm_medium=email&utm_campaign=GCR%2BUSA%2BBriefing.    
164 See Definitive Healthcare, Top 10 largest health systems in the U.S. (2023), 
https://www.definitivehc.com/blog/top-10-largest-health-
systems#:~:text=What%20are%20the%20largest%20health,it%20was%20established%20in%201968.  
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Union Health has already implemented a Population Health Improvement Plan that 
consists of eleven initiatives with numerous components, and the merger was not necessary for 
this to happen. Some of these initiatives have already commenced, including those designed to 
address community health needs, employee wellbeing and retention, chronic diseases and other 
health drivers, the elderly’s ability to age in place, access to insurance and affordable 
pharmaceuticals, access to obstetrics services, and reducing harms associated with substance 
abuse and addiction.165 The remaining initiatives are in development, including those designed to 
address healthcare and resources for homeless and housing insecure individuals, healthcare 
workforce development, food insecurity and nutrition services, and healthcare education and 
support groups.166 Union Health provided additional details about this plan in a supplemental 
submission to the IN DOH.167  

 
The COPA Application claims that THRH has only limited population health programs 

and no current plans to implement initiatives similar to Union Health’s population health plan. It 
also claims that without the merger, THRH resources will not be utilized as part of such a 
plan.168 However, little evidence is offered to support these claims and it is unclear why THRH – 
a financially viable hospital offering similar services as Union Health, albeit it on a smaller scale 
– would not be able to implement population health initiatives on its own or through some 
alternative means to the merger that would not result in a loss of competition.  

 
 

 
In both its COPA Application and supplemental submission, Union Health cites reasons 

why health equity is important for improving patient health status and describes its adoption and 
implementation of its Health Equity Plan.170 Notably, Union Health was able to implement this 
initiative absent the proposed merger. The Parties do not adequately explain why this merger is 
necessary for such an initiative to be implemented at THRH. 

 
The Parties also suggest that Union Health’s direct employment of physicians enables its 

primary care-oriented system, which achieves “better health outcomes, more health equity and 
lower costs.”171 They further suggest that THRH’s model of not directly employing physicians 
has resulted in its patients not having access to primary care services.172  

 

 
 
165 See COPA Application at 25-27. 
166 See COPA Application at 27-28. 
167 See COPA Application Subsequent Submission at 31-40, RFI-2 Attachment L(2). 
168 COPA Application at 28. 
169  

 
170 See COPA Application at 23; COPA Application Subsequent Submission at 6-29, RFI-2 Attachment L(1). 
171 COPA Application at 34. 
172 COPA Application at 35. 
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,173 so it is 
unclear why THRH could not implement a primary care-oriented model on its own. Furthermore, 
it is unclear that direct physician employment will achieve the benefits 

https://d9
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be fully integrated.178 It is unclear exactly how much of this investment is dedicated for EMR 
standardization. 
 
 For many reasons, the Parties’ claims regarding a uniform EMR system may be 
overstated. First, they have not demonstrated that the incremental benefit of a common IT 
platform would be of sufficient magnitude to significantly improve patient health outcomes – 
much less that it could obviate the other harms from eliminated competition between the Parties. 
For example, patients who will only use facilities in one of the current hospital systems are not 
likely to benefit from the combination of the EMR platforms. There are ways for hospitals to 
effectively share information with each other, even with separate EMR systems, further limiting 
the benefits of a common system. Moreover, federal legislation already regulates EMR 
interoperability which may reduce or obviate the need for a common EMR platform between the 
Parties.179 
 
 Second, any benefit of a common EMR system would have to be compared to its costs. 
Converting to a common EMR system can be extremely expensive and time consuming,180 and 

https://www.cms.gov/regulations-and-guidance/legislation/ehrincentiveprograms?redirect=/ehrincentiveprograms
https://www.cms.gov/regulations-and-guidance/legislation/ehrincentiveprograms?redirect=/ehrincentiveprograms
https://www.cms.gov/Regulations-and-Guidance/Legislation/EHRIncentivePrograms/Certification
https://www.cms.gov/Regulations-and-Guidance/Legislation/EHRIncentivePrograms/Certification
https://www.cms.gov/files/document/2022-cehrt-fact-sheet.pdf
http://www.beckershospitalreview.com/finance/8-hospitals-finances-hurt-by-ehr-costs.html
http://www.beckershospitalreview.com/healthcare-information-technology/8-epic-ehr-implementations-with-the-biggest-price-tags-in-2015.html
http://www.beckershospitalreview.com/healthcare-information-technology/8-epic-ehr-implementations-with-the-biggest-price-tags-in-2015.html
https://www.ihie.org/about-us/
https://www.ihie.org/participant-list/
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Parties have not adequately explained the incremental benefit of the information accessible on a 
combined EMR system versus that available on the existing HIE.  

 
In summary of Section VI.A, the proposed merger appears to eliminate direct head-to-

head competition between Union Health and THRH, and will likely lead to significantly higher 
prices and reduced business incentives to maintain or improve quality and access to care. 
Importantly, the benefits of competition among healthcare providers are not confined to those 

http://content.healthaffairs.org/content/34/8/1289.abstract
http://content.healthaffairs.org/content/35/8/1444.abstract
http://healthaffairs.org/blog/2015/01/23/additional-requirements-for-charitable-hospitals-final-rules-on-community-health-needs-assessments-and-financial-assistance/
http://healthaffairs.org/blog/2015/01/23/additional-requirements-for-charitable-hospitals-final-rules-on-community-health-needs-assessments-and-financial-assistance/
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trauma services as of August 1, 2024, and  
, so in effect this consolidation appears to already be happening.185 

We encourage the IN DOH to carefully weigh the potential benefits of consolidating volume 
against the potential harms, including reduced capacity and increased patient drive times.  

The Parties claim that “substantially reducing the operating costs of the Combined 
Enterprise is not a primary goal of the merger. The primary goal of the Merger is to significantly 
improve the health status of the residents,” and so Union Health “has no plans to reduce the 
services currently provided” or “to close any facility or other location . . . currently in 
operation.”186 Likewise, the Parties claim to be “committed to protecting the employees of both 
[hospitals],”187 suggesting that they do not plan to reduce staffing.  

On the other hand, the Parties acknowledge that Union Health and THRH “provide 
substantially the same services,” and that “[a] thorough understanding of these redundant 
services, and the cost savings that may be realized by virtue of the Combined Enterprises, cannot 
be obtained until after the Merger.”188 They claim that “the Merger will produce reductions in 
health care costs over time,”189 without fully explaining how this would be achieved. The Post-
Merger Initiatives listed in the COPA Application are essentially plans to consolidate services 
and facilities the Parties believe redundant. The Parties contend that these initiatives “will result 
in better health outcomes and less spending on costly emergency department visits and 
hospitalizations.”190
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collaboration, and execution processes”200 relating to the proposed merger. Thus, the integration 
plan contains no specific details that would allow the IN DOH to assess claimed efficiencies, 
cost savings, and benefits for feasibility and veracity. Rather, the Parties contend that the formal 
process for integration will start upon closing of the merger and will “proceed organically over 
the course of 18-24 months.”201 The Parties’ refusal to offer concrete integration plans until after 
the merger is consummated should be deeply concerning to the IN DOH. Once the Parties are 
merged, there will be no effective mechanism to evaluate the costs and benefits of any 
integration plans and then alter or improve those plans. The IN DOH should not credit the 
Parties’ vague and aspirational statements when evaluating their COPA application.202  
 
 The Parties claim the proposed merger will enable them to utilize resources in a more 
efficient manner and reduce duplicative costs and administrative burden.203 Yet, although they 
describe plans to avoid future capital expenditures, they have not identified any specific past 
expenditures that they believe to have been unnecessary or duplicative. To the contrary, the 
Parties intend to continue investing in capital expenditures that they claim will impact the 
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hospital competition results in facility expansions and new equipment purchases that improve 
access and quality, competition is good for consumers, not unnecessary or wasteful. Eliminating 
this competition could lead to a less productive allocation of resources and thereby deny 
consumers these benefits.206 For example, although new equipment can be costly, the quality 
benefits associated with technology advances may justify these expenditures.207 Investments in 
facilities, technology, and equipment can result in shorter wait times, more convenient service 
options for physicians and patients, and the continued availability of services when a piece of 
equipment fails, all of which are far from wasteful, but quite beneficial. In contrast, to the extent 
that the combined system’s future plans include the consolidation of clinical services, including 
reduced facility and equipment investments, this could result in reduced patient choice and 
access to healthcare services.  

 
D. The Proposed Merger Would Make It More Difficult for Health Care Payors 

to Negotiate Payment and Service Agreements with the Combined Hospital 
Entity, Likely Resulting in Higher Prices for Patients and Employers 

 
Indiana COPA Act 16-21-15-4(b)(4): The ability of health care payors to negotiate 
payments and service agreements with hospitals proposed to be merged under the 
merger agreement.208 
 
ASSESSMENT:  The Indiana COPA Act requires the IN DOH to consider whether the 

proposed merger would have an adverse impact on the ability of health insurers to negotiate 
payment and service arrangements with healthcare providers. Ultimately, this is an important 
indicator of how the merger is likely to impact consumers because health insurers negotiate on 

 
 
206 At the FTC COPA Workshop, participants discussed the impact of state regulatory approaches for reducing 
duplication of healthcare services. Robert Fromberg from Kaufman Hall, an organization that represents health 
systems, emphasized the importance of reducing duplicative or underused clinical services, and the role of COPAs 
as a mechanism for health systems to accomplish this goal. See FTC COPA Workshop Transcript: Session 2 
(Afternoon) at 31-33 (Jun. 18, 2019), 
https://www.ftc.gov/system/files/documents/public_events/1508753/session2_transcript_copa.pdf [hereinafter FTC 
COPA Workshop Transcript: Session 2]. See also Kaufman Hall Submission to the FTC (Jun. 4, 2019), 
https://www.regulations.gov/document?D=FTC-2019-0016-0010. Professor Thomas Stratmann then presented his 
economic research on the effects of CON laws. While CON laws are distinct from COPA laws, they both have the 
effect of restricting competition among healthcare providers in order to rationalize certain services. The policy goals 
of CON and COPA laws are also similar – to achieve cost savings by reducing duplicative or underused services, to 
improve quality of care, and to improve access for services. Thus, CON research may be relevant for considering the 
impact of COPA laws and regulations. Professor Stratmann’s research indicates that states with CON laws have 
reduced access to care and reduced quality, as compared to states without CON laws. See also Vivian Ho 
Submission to the FTC (Jun. 5, 2019), https://www.regulations.gov/document?D=FTC-2019-0016-0012 (describing 
empirical research that demonstrates “[w]ell-intentioned state CON regulations have not improved patient outcomes 
or lowered costs for patients. Healthy market competition amongst hospitals is a better strategy for improving 
patient welfare.”).  
207 See David M. Cutler & Mark McClellan, Is Technological Change in Medicine Worth It?, 20 HEALTH AFFAIRS 
11 (Sept. 2001), http://content.healthaffairs.org/content/20/5/11.full.pdf+html (“When costs and benefits are 
weighed together, technological advances have proved to be worth far more than their costs.”). 
208 See also IN DOH 



http://www.sciencedirect.com/science/article/pii/S0167629615000375
http://www.nber.org/papers/w31091
https://smallbusinessmajority.org/sites/default/files/policy-docs/Small%20Business%20Majority%20DOJ-FTC-HHS%20Joint%20Healthcare%20Consolidation%20RFI.pdf
https://smallbusinessmajority.org/sites/default/files/policy-docs/Small%20Business%20Majority%20DOJ-FTC-HHS%20Joint%20Healthcare%20Consolidation%20RFI.pdf
https://www.ehealthecon.org/pdfs/Whaley.pdf
https://www.hks.harvard.edu/fs/achandr/JLE_LaborMktEffectsRisingHealthInsurancePremiums_2006.pdf
https://onlinelibrary.wiley.com/doi/10.1002/hec.3452
http://www.sciencedirect.com/science/article/pii/S0167629609000113
http://economics.mit.edu/files/6484
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and physician services. Each side in these negotiations has some bargaining power. The insurer’s 
bargaining power stems from the fact that the hospital wants access to the insurer’s patient 
members, and the hospital’s bargaining power stems from the fact that its inclusion in the 
insurer’s network will make that network more attractive to potential patient members. The 
prices that result from these negotiations are a function of the relative bargaining leverage of the 
two sides in the negotiations, which will depend on how each side would fare if no agreement 
were reached. Generally, the less one side has to lose from failure to reach an agreement, relative 
to the other side, the more favorable prices and other contractual terms it will be able to 
negotiate. Mergers of competing hospitals give hospitals more relative bargaining leverage 
because, after the merger, insurers now have more to lose from failing to reach agreement with 
the merged system. 

 
Today, Union Health and THRH independently have bargaining leverage in negotiations 

with health insurers. An insurer network that lacks 
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payors offering health plans in Terre Haute will have more to lose by failing to reach an 
agreement with Union Health, because Union Health will be the only general acute care 
hospital serving patients in Vigo County. Empirical evidence demonstrates that prices are 
likely to increase following this kind of hospital consolidation, even when payors have a 
high degree of market power themselves.217  

 

http://www.sciencedirect.com/science/article/pii/S0167629615000375
https://www.healthaffairs.org/doi/pdf/10.1377/hlthaff.2016.0840
http://www.strategyand.pwc.com/reports/size-should-matter
http://www.strategyand.pwc.com/reports/size-should-matter
http://healthaffairs.org/blog/2016/09/09/medicare-accountable-care-organization-results-for-2015-the-journey-to-better-quality-and-lower-costs-continues/
http://healthaffairs.org/blog/2016/09/09/medicare-accountable-care-organization-results-for-2015-the-journey-to-better-quality-and-lower-costs-continues/
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initiatives is already occurring among many hospital systems and insurers nationwide, and is 
mandated by CMS in some circumstances.221 To the extent these hospitals have already 
transitioned to value-based initiatives and would have continued to expand value-based 
initiatives independently, this cannot be considered a merger-specific benefit.222 
 

E. The Proposed Merger Likely Would Depress Wage Growth for Hospital 
Employees and Exacerbate Challenges with Recruiting and Retaining 
Healthcare Professionals 

 
Indiana COPA Act 16-21-15-4(b)(5): Employment.223 
 
ASSESSMENT: An important consideration when evaluating the impact of a merger on 

the overall economic health of a region is its effect on the local labor market. The proposed 
merger has the potential to cause significant harm to employee wages because it will eliminate 

https://www.cms.gov/Medicare/Quality-Initiatives-Patient-Assessment-Instruments/Value-Based-Programs/Value-Based-Programs
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competition in labor markets has garnered particular attention during recent FTC merger reviews 
and is relevant to the IN DOH’s analysis, as this can affect employee pay and community access 
to healthcare services.226 Recent empirical research also suggests that anticompetitive hospital 
mergers have had substantial negative effects on labor market outcomes, including outside the 
health sector, and on mortality.227 

 
One recent academic study found that hospital mergers generating large increases in 

employer concentration have meaningful and statistically significant effects on employee wage 
growth.228 FTC Staff’s analysis, discussed in more detail below, found that the proposed merger 
would lead to a significant increase in employer concentration for registered nurses in an already 
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some hospital employees have raised this concern in other states that have allowed 
anticompetitive hospital mergers to proceed subject to COPAs.231 

 
In the COPA Application, the Parties claim that they do not intend to reduce the hospital 

workforce post-merger and are committed to protecting THRH employees.232
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Terre Haute; various home health and hospice agencies; and private practices.235 Based on the 
FTC’s experience, we find that these alternative types of healthcare facilities generally are not 
viewed as close substitutes for healthcare workers, as compared to other GAC hospitals. 
However, because THRH has a large presence in the behavioral health services segment, we 
included behavioral health facilities in the labor market analysis below as a conservative 
measure.  

 
There also may be another factor for the IN DOH to consider when assessing the ability 

of hospital employees to seek alternative employment. Based on evidence FTC staff gathered 
during its investigation, it appears that Union Health includes non-compete clauses in its 
employment agreements with nurses and physicians. Non-compete clauses restrict workers’ 
fundamental freedom to seek a better job or to start their own business, and empirical research 
shows that the legal enforceability of non-compete clauses 
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the pandemic.239 In the Terre Haute region, however, regardless of the years used, there are 
similar patterns and shares throughout this time period. The analysis in this comment will focus 
on the latest data from 2021, but similar results are found in 2019 and 2020. 

 
FTC staff evaluated labor concentration in the commuting zone for nursing labor, as 

developed by the U.S. Department of Agriculture.240 For the proposed merger, this commuting 
zone consists of the following seven counties: Clark, IL; Edgar, IL; Clay, IN; Parke, IN; 
Sullivan, IN; Vermilion, IN; and Vigo, IN. FTC staff used the AHA data to calculate the number 
and share of employees working at all hospital facilities in this commuting zone, as well as pre- 
and post-merger HHIs for the proposed merger. There are nine hospitals in the relevant 
commuting zone, six of which are general acute care hospitals. These hospitals are Union 
Hospital, Union Hospital Clinton, Terre Haute Regional Hospital, Paris Community Hospital, 
Sullivan County Community Hospital, Ascension St. Vincent Clay Hospital, Harsha Behavioral 
Center, Anabranch Recovery Center, and Hamilton Center.   

 
FTC staff found that the labor market for registered nurses is highly concentrated. As the 

majority of registered nurses in this region are employed in the two merging hospital systems 
pre-transaction, the labor market will become even more highly concentrated post-transaction. 
Using the AHA data, Table 9 shows that Union Health and THRH have a combined share in the 
commuting zone of 75.1% for registered nurses in 2021 (78.5% in 2020 and 80.0% in 2019). The 
post-merger HHI is 5,846 and the increase in HHI is 2,652, strongly suggesting that the proposed 
merger would likely harm competition for registered nurses and that nurse wage growth would 
likely be suppressed post-merger.241  

 

 
 
239 See McKinsey & Company Report, ASSESSING THE LINGERING IMPACT OF COVID-19 ON THE NURSING 
WORKFORCE, https://www.mckinsey.com/industries/healthcare/our-insights/assessing-the-lingering-impact-of-
COVID-19-on-the-nursing-workforce.  
240 The U.S. Department of Agriculture developed commuting zones using 2000 census data on commuting patterns. 
FTC staff’s definition of the labor market for registered nurses follows much of the recent literature, which shows 
that around 80% of job 
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243 See, e.g., Prager & Schmitt Study. 
244 In contrast, the Prager and Schmitt Study estimates the impact of changes in concentration and implicitly controls 
for factors that differ across areas but are constant over time. 
245  
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housing markets, to economic development activities.” They further claim that “[s]uccessful 
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Conduct remedies designed to prevent price increases have several serious 

deficiencies. 
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difficult to establish those measures for non-inpatient services (e.g., outpatient services) because 
those quality measures are generally much less developed.   

 
It would be equally challenging to design a compliance mechanism to ensure that the 

combined hospital system achieved defined quality targets. Due to the complexities of assessing 
quality, no mechanism exists to impose a conduct remedy sufficient to offset a loss of quality 
competition. It is difficult to envision how a supervisor of the COPA would be able to effectively 
force the combined hospital system to achieve a particular quality metric. Even if it were 
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In addition to rate limitations, the Indiana COPA Act states that for the first five years of 

https://tennesseelookout.com/2024/07/01/with-ballad-health-under-new-scrutiny-tennessee-to-hold-yearly-hearing-on-monopoly-agreement/
https://tennesseelookout.com/2024/07/01/with-ballad-health-under-new-scrutiny-tennessee-to-hold-yearly-hearing-on-monopoly-agreement/
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may consider this outcome desirable because it would leave them unconstrained in their ability to 
exercise market power to the detriment of Terre Haute area patients. 

 
Short of revoking the COPA, the IN DOH can issue a deficiency notice if the hospital is 

in violation of the COPA terms and conditions, and require the hospital to adopt a plan of 
correction.291 However, no further details are specified as to what would be required in a 
correction plan and it is unclear what happens if a correction plan proves inadequate for 
resolving a problem with the COPA. 
 

C. Possibility of Voluntary Termination Poses Serious Concerns and Revocation 
of COPA Is Unlikely to be an Effective Remedy  

 
Under the Indiana COPA Act, the hospital can voluntarily terminate its COPA by giving 

30 days’ notice after the COPA has been in effect for a minimum of five years.292 This means 
that once all of the hospital assets are combined, the hospital could terminate the COPA and 
therefore no longer be constrained by any meaningful competition or state regulation of 
potentially anticompetitive conduct. At this point, antitrust enforcement would not be a likely 
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as well. Reversing all of this integration through revocation of the COPA would be highly 
disruptive. 

 
For that reason, antitrust agencies typically seek to prevent or remedy problematic 

mergers before they are consummated because it is more challenging to “unscramble the eggs” 
and unwind the assets of companies after they have been integrated than it is to stop the merger 
in the first instance.296 Historically, the FTC has faced difficulties in obtaining effective remedial 
relief after assets have been combined through a merger, including hospital and other healthcare 
provider mergers. Indeed, even in certain cases where the FTC has proven that such a merger 
was anticompetitive and resulted in higher prices without offsetting quality improvements or 
enhanced patient experience, the FTC has been unable to obtain a viable divestiture remedy for 
these harms.297 Similarly, if the COPA is approved, and Union Health is allowed to merge its 
operations with THRH, the remedies available if the merger does not yield its promised benefits 
could be severely limited. 

 
The revocation provision does not guarantee a restoration of pre-consolidation market 

competition, nor does it guarantee an adequate timeline for restoring pre-consolidation market 
competition. Based on FTC experience, it can take a year or more to finalize divestitures, even 
when there has not been significant facility, clinical, and other integration between the Parties.298 

 
D. The Parties’ Proposed Commitments Are Insufficient 
 
The Parties have offered the following commitments regarding payor contract 

negotiations that they claim will minimize adverse effects and ensure fair pricing for both 
consumers and payors – most of which merely appear to be promises to negotiate in good faith 
(which presumably they should already be doing).  
 

�x Negotiate in good faith with all payors to be included in health plans offered in the 
geographic services area 

�x Not unreasonably refuse to negotiate with potential new payor entrants or payors that 
have small market shares 

 
 
296 See, e.g., Feinstein, supra note 279. 
297 See, e.g., 

https://www.ftc.gov/sites/default/files/documents/cases/2008/04/080428commopiniononremedy.pdf
https://www.ftc.gov/system/files/documents/public_statements/634181/150331phoebeputneycommstmt.pdf
https://www.ftc.gov/news-events/press-releases/2016/06/ftc-approves-promedica-health-systems-divestiture-former-rival-st
https://www.ftc.gov/news-events/press-releases/2016/06/ftc-approves-promedica-health-systems-divestiture-former-rival-st
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�x Attempt to include reasonable provisions for improved quality and other value-based 
incentives in payor contracts 

�x Honor all payor contract terms and not unilaterally terminate without cause any such 
contract prior to its slated expiration date 

�x Attempt in good faith to contract with all payors that offer terms on a capitated bases, 
percentage of premium revenue, or other terms that require UHI to assume risk299 
 
These commitments do not appear to be enforceable by the IN DOH or likely to mitigate 

the potential anticompetitive harms resulting from the merger. To the contrary, the proposed 
commitments fail to define exactly what would be required of the Parties, provide no objective 
assurance that any of these commitments will actually be achieved, and lack any mechanism for 
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potential benefits that may be realized throughout the state as a result of this legislation, price 
transparency is unlikely to be effective in markets that lack competition and are highly 
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Please direct all questions regarding this submission to Guia Dixon, Attorney, Mergers 
IV Division, Bureau of Competition, 202-326-2792, gdixon@ftc.gov; and Stephanie Wilkinson, 
Attorney Advisor, Office of Policy Planning, 202-326-2084, swilkinson@ftc.gov.  

mailto:gdixon@ftc.gov
mailto:swilkinson@ftc.gov
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Introduction  

This paper by Federal Trade Commission staff presents information for state lawmakers considering 
proposed legislation regarding Certificate of Public Advantage (“COPA”) laws.1 The FTC routinely 
challenges hospital mergers that would substantially lessen competition, and therefore would raise 
healthcare prices for patients, reduce quality of care, limit access to healthcare services, and depress 
wage growth for hospital employeesn
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Mergers that lead to lower prices or better health outcomes for patients are unlikely to violate 
antitrust laws and thus would not require COPAs to mitigate anticompetitive harms.6  
 
 

Why should state lawmakers be concerned about hospital 
consolidation?  

Healthcare experts consistently find that highly concentrated healthcare markets are more likely to 
have higher prices for consumers (e.g., patients and employers who fund employee health plans), 
reduced quality of care and patient health outcomes, and reduced access to healthcare services. Most 
studies show that competition among health systems – not consolidation – results in the lowest prices 
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Hospitals seeking COPAs have also cited concerns about low reimbursement rates or future reductions 
in reimbursement that may occur as a result of declining admissions and healthcare reform efforts. 
They argue their proposed mergers would improve their financial condition and enable them to meet 
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Finally, hospitals argue lawmakers should not be concerned about the negative effects of their 
proposed merger, because the states can impose various types of regulatory conditions on COPA 
recipients that would mitigate the harms resulting from consolidation. Common examples include price 
controls and rate regulation, mechanisms for sharing cost savings and efficiencies with local residents, 
public reporting of quality metrics, and commitments regarding certain contractual provisions between 
the hospitals and commercial health insurers. But such conditions do not replicate the benefits of 
competition; rather, they distort competition. They are also challenging and costly to implement, 
requiring considerable supervision, as hospitals subject to COPAs often have strong financial incentives 
to evade the regulatory conditions, thus undermining their efficacy.27 
 
 

FTC efforts to prevent harmful hospital consolidation are 
undermined by COPAs  

The FTC is an independent, bipartisan agency with a dual mission of promoting competition and 
protecting consumers. Under its statutory mandate, the FTC challenges mergers and acquisitions that 
are likely to substantially lessen competition and harm consumers.28 Anticompetitive mergers and 
conduct in healthcare markets have long been a focus of FTC law enforcement, research, and 
advocacy.29 The FTC has considerable experience in evaluating mergers involving hospitals, outpatient 
facilities, and physician groups to determine whether they are, on balance, likely to benefit or harm 
consumers.30   
 
At the heart of FTC investigations is how healthcare mergers impact patients, employers, and 
employees in local communities. FTC staff considers a wide range of factors, including the impact on 
prices charged to patients, wages paid to hospital employees following greater employer 
concentration, patient health outcomes and quality of care, patient access to healthcare services, and 
the potential for the merger to result in innovative healthcare delivery and payment models. We often 
consult physician experts with experience in both clinical and academic research settings, to help us 
evaluate the hospitals’ quality of care and health improvement claims. Staff also speaks to local 
business and community members, including other healthcare providers, public and private employers, 
and health insurers, to understand how mergers will impact them. We examine a significant amount of 
public and non-public information, including business documents and data from the merging hospitals 
and other market participants. Staff also performs an economic analysis of hospital discharge data, as 
well as a financial analysis of the merging hospitals. Notably, these factors are similar to those that 
state health departments are required to consider when evaluating COPAs. However, the FTC has 
spent several decades and substantial resources to develop expertise evaluating mergers, and state 
health departments often have different areas of expertise.  

 
There are certainly circumstances where a bona fide regulatory approach that has the side effect of 
limiting competition may be an appropriate way to implement important public policy goals. Yet, the 
available evidence shows COPAs do not achieve the purported policy goals of reducing healthcare costs 
and improving quality. Instead, COPAs shield specific hospital transactions from vigorous antitrust 
enforcement, to the detriment of those very goals. Antitrust authorities are better positioned to 



FTC Policy Perspectives on COPA 

F E D E R A L  T R A D E  





FTC Policy Perspectives on COPA 

F E D E R A L  T R A D E  C O M M I S S I O N   •   F T C . G O V / C O P A         9 

This suggests that the COPA was effective in constraining prices to the level of peer hospitals, but that 
the COPA removal led to higher prices consistent with the exercise of market power by an 
unconstrained hospital monopol1.235]. 
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In 2020, Prisma Health persuaded DHEC to expand the original COPA to include LifePoint’s hospital and 
emergency room assets in the greater Columbia area. This maneuver potentially would have allowed 
Prisma Health to acquire these facilities without facing an antitrust challenge.44 The FTC had significant 
concerns about this proposed acquisition, as it would have eliminated much of the remaining hospital 
competition in the area. After a legal challenge from rival hospital Lexington Medical Center, a South 
Carolina Administrative Court held that DHEC’s incorporation of the LifePoint facilities into the original 
COPA was “outside the scope of the COPA law’s purposes.”45 Prisma and LifePoint then announced 
that they would no longer pursue the proposed acquisition.46 Since then, the LifePoint assets were 
acquired by another health system that did not raise anticompetitive concerns. The court’s decision is 
the first known holding that a COPA modification did not pass muster under the state action doctrine, 
and underscores that there are important and meaningful limitations to using COPAs to shield hospital 
mergers from antitrust scrutiny.  

MaineHealth (Maine)  

In March 2009, MaineHealth acquired Southern Maine Medical Center (“SMMC”) under a COPA issued 
by the Maine Department of Health and Human Services. SMMC is located about 20 miles from 
MaineHealth’s flagship general acute care hospital in Portland, Maine Medical Center (“MMC”), and 
the combined organization has a dominant share of patient discharges in the SMMC service area. The 
COPA terms required MaineHealth to limit SMMC’s operating profit margin and reduce expenses, as 
well as expand access and maintain quality. But the COPA did not impose any conditions on the other 
hospitals operated by MaineHealth, including MMC. In accordance with the state COPA law, the 
MaineHealth COPA expired after six years in May 2015. 

 
Empirical research on the price and quality effects of the MaineHealth COPA for inpatient hospital 
services from 2003 to 2018 showed varying results for the regulated SMMC hospital and the 
unregulated MMC hospital. During the COPA period, SMMC’s prices increased by about 8% to 13% 
compared to peer hospitals, but this increase was not statistically significant and the conclusion is that 
the COPA was largely effective at constraining SMMC’s prices during the COPA period. However, 
SMMC’s prices increased by almost 50% following the expiration of the COPA in 2015. At MMC, prices 
increased by 38% during the COPA period, and by 62% following the expiration of the COPA (for an 
average of 50% during the entire post-merger period). Furthermore, SMMC’s quality declined across 
most measures following the expiration of the COPA.47 The study summarizes as follows: 

 
These results highlight the deficiencies of the MaineHealth COPA, which only placed restrictions 
on SMMC’s price, not that of MMC or any other MaineHealth hospital. The evidence suggests 
that MaineHealth was able to exercise the market power gained in the SMMC acquisition (and 
possibly other acquisitions) through a price increase at the unregulated MMC.48 
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Recent COPAs and Developments  

Ballad Health System (Tennessee/Virginia) and Cabell Huntington 
Hospital (West Virginia)  

In January 2018, Mountain States Health Alliance and Wellmont Health System – competitors in the 
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pricing issues relating to the rapid closure of outpatient surgical facilities, trauma centers, and NICUs, 
as well as difficult payer negotiations that they claim have hindered the transition to value-based 
contracting.



FTC Policy Perspectives on COPA 

F E D E R A L  T R A D E  C O M M I S S I O N   •   F T C . G O V / C O P A         13 
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AFFAIRS HEALTH 
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Table B1: Market Shares and HHIs in Prior Healthcare Merger Cases305 
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