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whether the merger may substantially lessen competition.  As the FTC ’s 

opening brief explained, the court erred as a matter of law in denying 

preliminary relief under Section 13(b) of the FTC Act, 15 U.S.C. § 53(b). 

The FTC raised serious questions about the merger ’s competitive effects 

that the Commission should have been permitted to resolve after a full 

merits hearing. Instead, the court usurped the Commission’s statutory 

role and endeavored to decide the antitrust merits itself ; contrary to 

Appellees’ arguments, this was reversible error.   

The court likewise determined that the merging parties ’ proposed 

remedies were sufficient to address the merger ’s harm  to competition, 

even though the court had before it only a preliminary evidentiary 

record and the extent of the harm had not yet been determined.  In  

defending  the district court’s decision , Appellees Microsoft and 

Activision characterize the proposed remedies—post-complaint side 

deals with third parties —as the “factual reality” of the post- merger 

world . Important  elements of that reality , however, are unknown and  

shifting . And in any event, whether the side deals adequately remedy 

likely harm s to competition should be considered 
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increases incentives, post -merger, to withhold Activision content from 

rivals  that otherwise would be available . Contrary to Appellees ’ 

assertions ( M/A Br. 37 ), the FTC has consistently advanced argument s 

about all three markets  from  its first pleadings through its last ,2 as well 

as throughout  trial. 3  

The district court ’s denial of a preliminary injunction  rested on an 

application of the wrong legal standard . To obtain preliminary relief , 

the FTC  
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A. The District Court Misapplied Section  13(b) of 
the FTC Act By Requiring the FTC to Prove the 
Ultimate Merits in a  Preliminary Proceeding . 

Under Section 13(b)  of the FTC Act , the FTC may obtain a 

preliminary injunction if it shows a likelihood of success on the ultimate 

mer 
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(3d Cir. 2016)  (cleaned up).5 That is for  the Commission proceeding.6 

Moreover, when “presented with conflicting evidence” on a “merger’s 

probable effect on competition ,” the district court in a 13(b) case should 

not “make a final determination ,” but should undertake “only a 

preliminary assessment” of the merits . Warner Comm c’ns, 742 F.2d at 

1162.7 Put another way, the court  should not “resolve the conflicts in 

the evidence, compare . . . effects on competition in other cases, or 

undertake an extensive analysis of antitrust issues.” Warner Commc’ns , 

742 F.2d at 1164 .  

 
5 Appellees are mistaken  in arguing  that this standard is contrary to a 

prior  FTC statement to Congress that Section 13(b) requires the FTC 
“to make a robust evidentiary and lem3 (d)53 (a)-3.58y n 5 ( .)081.5 (m)c -0.00c -0.00c 4.5 ( )-8 1 022.2 (s)-2.6 ( )8.5 (tn)-8.4 (t )2 (ly)-8.4 -5 (2)-0.6 (d a)4-0.009 Tct0ortui 



 

Contrary to  Appellees’ contention, a Section 13(b) preliminary 

injunction is not “‘ an extraordinary and drastic remedy ,’” M/A  Br.  32 

(quoting FTC v. Exxon Corp. , 636 F.2d 1336, 1343 (D.C. Cir. 1980)  

(cleaned up)).8 Rather, “13(b) places a lighter burden on the 

Commission than that imposed on private litigants by the traditional  

equity standard.” Warner Commc’ns , 742 F.2d at 1159 . A 13(b) 

preliminary injunction is “meant to be readily available to preserve the 

status quo while the FTC develops its ultimate case.” FTC v. Whole 

Foods Mkt.  Inc. , 548 F.3d 1028, 1036 (D.C. Cir. 2008) (Tatel, J. , 

concurring) . To that end, “any ‘doubts are to be resolved against the 

transaction. ’” Penn State Hershey, 838 F.3d at 337  (quoting  FTC v. 

Elders Grain, Inc. , 868 F.2d 901, 906 (7th Cir. 1989) ).  

Appellees miss the mark in insisting that the district court 

correctly considered cases addressing permanent relief under Section 7 

 
8 Exxon itself  explained that Congress intended “injunctive relief be 
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incomplete and contes ted.10 The Commission should have been given 

the opportunity to rule on the merits based on a fully developed 

record.11  

Besides making improper  merits ruling s on a preliminary record, 

th e district court  err oneously undertook to resolve evidentiary conflic ts 

in that record, contrary to Warner Communications. On product  market 

definition, the court correctly recognized that, against a backdrop of 

conflicting evidence, the FTC had made a “tenable showing” that high 

performance consoles constitute a relevant market, Op. 27  [1-ER-28] 

(quoting Warner Commc’ns , 742 F.2d at 1164 ). In  contrast,  after finding 

 
10 See ECF_175 at 88 -93, 118-119 [2-FER-46-51, 2-FER-60-61]; 

ECF_309 at  152-155, 190-193 [2-FER-21-24, 2-FER-34-37]; 6/29/23 Hr’g 
Tr. 1134:13 -23; 1150:16-1151:13 [1-SER-290, 1-SER-294]. 

11  The proceedings below were expedited following Appellees‘ 
representation 
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“conflicting evidence ” on anti competitive effects , Op. 52 [1-ER-53]
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6/28/23 Hr’g Tr. Kotick (Activision) 755:1-22 [1 -SER-194]; PX8000 

(Eisler (Nvidia) Decl.) ¶¶ 43, 44 [3-ER -321-322]; see also FTC Br. 31 -34.  

The district court  failed to  grapple with this evidence and 

erron eously resolved conflicts about Activision’s plans as an 

ind ependent company in Appellees’ favor. As the D.C. Circuit has held, 

it is error to uncritically accept a merging party’s argument that , absent 

the merger,  “no amount of money” could  achieve a purported benefit of 

the deal. FTC v. H.J. Heinz , 246 F.3d 708, 722 (D.C. Cir. 2001) . So too 

here. The district court failed to recognize that t he FTC’s evidence 

rais ed at least a serious question as to whether , but for the merger,  

Act ivision  would make content available on cloud -gaming services.   

The court also erroneously resolved conflicting evidence about 

Microsoft’s conduct with  past acquisitions and whether that  predicted 

what Microsoft  would do with Activision titles  after the merger . See 

Warner Commc’ns , 742 F.2d at 1162 -64. At issue were Microsoft’s 

acquisition of two game  developers, 
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and ZeniMax, the developer of several leading games. The court found 

that Microsoft's keeping Minecraft on multip le platforms and not 

making it exclusive to Xbox predicted that Microsoft would not use Call 

of Duty to foreclose, while Microsoft's decision 

ZeniMax titles exclusive-thereby foreclosing r ivals from that content

was not predictive. Op. 37-38, 44, 51 [1-ER-38-39, 1-ER-45, 1-ER-52]; 

PX4309 (Microsoft) at 001 [3-ER-393] games will 

be Xbox exclusive); see also FTC Br. 67-68. 

What the court should have focused on was that Microsoft's 

conduct with ZeniMax, which occurred less than two years before this 

deal, raises at least a serious question as to whether Microsoft will 

foreclose rivals from Activision content after this merger. L ike 

Activision's games, ZeniMax's titles represented the blockbuster content 

that platforms employ to attract users and gain a competitive 

advantage over r ivals, and ZeniMax titles were largely multiplatform. 
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Microsoft decided titles exclusive. See 

PX4309 (Microsoft) at 001 [3-ER-393]. As one ZeniMax executive noted, 

there is no reason why Microsoft will treat Activision titles differently 

from those of ZeniMax. 6/22/23 Hr'g Tr. (Hines) at 101:7-102:3 [1-SER-

30]. The district court did not mention-much less grapple with-this 

key evidence. 

A third example of the district court's error is its treatment of 

competing models predicting Microsoft's incentives to engage in 

foreclosure. The court misunderstood Professor Lee's model when it 

stated that he "simply assumed a [conversion] rate" from other consoles 

to XBox "that would make exclusivity profitable." Op. 45 [1-ER-46]. 

Appellees similarly misunderstand Apdel 

Ap 

Apsumerng 

Professor 

Prsubstitud 

Pr"sumedpon-m

Prf 
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inputs  against econometric  and documentary evidence. 12 See PX5000 

(Opening Report) at ¶¶ 445 –446, 567, 573 [2-FER -93, 2-FER-95, 2-FER-

97]; PX5001 (Reply Report) ¶¶ 208 -212 [2-FER -83-85]. Based on this 

review, he concluded that a baseline 20% conversion rate (which 

corresponds to a 5.5% share shift) was not just reasonable but likely 

conservative. PX5000 (Opening Report) at ¶572-3 [2- FER-96-97]. His 

analysis also showed that at even a 17.5% conversion rate, Microsoft 

would turn a profit notwithstanding any losses from lost Activision 

profits . PX5000 (Opening Report) at ¶  573, Figure 49  [2-FER -97]. The 

district court plainly misunderstood this analysis. Op. 41  [3-SER-366] 

(erroneously concluding  recoupment is “not…profitable”).  

I n any event, in addition to Professor Lee’s analys es
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Nampa Inc. v. St. Luke’s Health Sys. , Ltd. , 778 F.3d 775, 788 (9th  Cir. 

2015) (relying in part  on parties’ prior “ statements and [] actions” as 

evidence of anticompetitive effects ). Appellees thus misdescribe the 

record in contending that Professor Lee’s expert report and testimony 

was the “lynchpin” of the FTC’s showing on foreclosure, M/A Br.  48-49. 

The district court  based its conclusion that Microsoft had no 

incentive to foreclose  on a “deal plan evaluation model presented to the 

Micros oft Board of Directors to justify the Activision purchase price .” 

Op. 34-35 [1-ER-35-36]. That model showed Activision titles continuing 

to be available on other platforms and no anticipated increase in 



16 
 

 6/22/23 Hr’g Tr. 

(Lawver) at 235:9 -16 [2-FER -40]. But  as discussed above, 

notwithstanding the model, Microsoft took ZeniMax  titles exclusive 

shortly after it closed the transaction.    









 

concentrated market where scale and the ability to attract a critical 

mass of gamers are especially important for competitive success. 15 

C. Appellees Fail  to Defend  the District Court’s 
Mishandling of Their Proposed Remedies  

1. The District  Court Erred As a Matter of Law 
and Logic in Considering Appellees’ 
Proposed Remedies at the Preliminary 
Injunction Stage  

The FTC’s opening brief (at 48 -52) demonstrated that binding 

precedent required the district court to leave “questions going to the 

merits” of the antitrust claims for “determination by the FTC in the 

first instance.” Warner Commc’ns , 742 F.2d at 1162 . As a matter of both 

law and logic, purported  



injunction proceeding , to deny otherwise warranted  relief on the ground 

that the merging parties’ proposed remedies would negate the merger’s 

competitive harm.  Even at the merits stage, the Commission is “not 

required to take account of a post-acquisition transaction that may have 

been made to improve [a] litigating position.” Hosp. Corp. of Am. v. 

FTC, 807 F.2d 1381, 1384 (7th Cir. 1986)  (Posner, J.). 

As a matter of simple logic, Appellees fail to explain how a court 

can determine that a proposed remedy is sufficient to negate a merger’s 

anticompetitive effects when those effects have yet to be ascertained or 

quantified. 16  Preliminary relief under Section 13(b) is warranted if 

serious questions are raised about a merger’s ant icompetitive impact, 

but determination of the exact nature, scope, and magnitude of the 

impact is left to the merits proceedings. Warner Comm c’ns, 742 F. 2d at  

1162; Penn State Hershey, 838 F.3d at 352 ; Whole Foods, 548 F.3d at 

1042 (Tatel, J., concurring).  Absent full adjudication on the merits , 

competitive harm simply cannot be ascertained , let alone putatively 

remedied.  Until the Commission is able to evaluate the merger’s 

 
16 United States v. Greater Buffalo Press, Inc., 402 U.S. 549, 556 

(1971), and Whole Foods, 548 F.3d at 1033 -34, rely on this logic: 
consideration of remedy follows the finding of liability.  

21 
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The other decisions that Appellees cite are non-binding district 

court rulings that are also distinguishable from this case. See FTC v. 

RAG-Stiftung, 436 F. Supp. 3d 278, 304-08 (D.D.C. 2020); FTC v. Sysco 

Corp., 113 F. Supp. 3d 1, 72-78 (D.D.C. 2015); FTC v. Arch Coal, I nc., 

329 F. Supp. 2d 109, 114 (D.D.C. 2004); FTC v. Libbey, Inc., 211 F. 

Supp. 2d 34, 55 (D.D.C. 2002). First, all of those cases dealt with the 

structural remedy of asset divestiture, not with behavioral remedies 

like the terminable and changeable contracts that Microsoft claims will 

limit its ability to engage in foreclosure.19 Putting aside the impropriety 

of considering remedial measures at the preliminary relief stage, the 

sufficiency of a structural remedy like divestiture is much easier to 

ascertain than the sufficiency of the conduct remedies Microsoft 

proposed. See du Pont, 366 U.S. at 333-34 (noting burdens of monitoring 

compliance with a conduct remedy); St. Alphonsus, 778 F.3d at 792 

19 

The 
agreements' terminable and changeable nature refutes the Former 
Attorneys Generals' assertion that they "are an immutable part of the 
competitive landscape." AG Br. at 3. Moreover, contrary to the Former 
AGs' view (AG Br. at 11), the FTC's position avoids piecemeal 
adjudication. Evaluating contracts entered to avoid antitrust scrutiny 
requires constant consideration of a shifting set of agreements. 

23 



(divestiture is “customary form of relief in § 7 cases,” especially with 

government plaint iff). Indeed, “in Government actions divestiture is the 

preferred remed y for an illegal merger or acquisition.” Cal. v. Am. 

Stores Co., 495 U.S. 271, 280-81 (1990).  Conduct remedies like 

Microsoft’s contracts  are generally “disfavored.” Steves & Sons v. JELD -

WEN, Inc. , 988 F.3d 690, 720 (4th Cir. 2021)  (rejecting  contract remedy 

as insufficient  to address harm to competition) . Appellees have not 

attempted to explain why their conduct remedies should be preferred 

over structural relief . 

Second, the proposed remedies in those cases had been offered or 

incorporated into the merger agreements , enabling  the FTC and district 

court to subject the proposals to careful scrutiny , including after full 

discovery. Memorandum Opinion, FTC v. Arch Coal, Inc. , No. 1:04-cv-

00534 (ECF_67) (D.D.C. July 7, 2004), at 4-5 (cleaned up); Libbey, 211 

F. Supp. 2d at 45-46. By contrast, in this case , the FTC was denied 

meaningful discovery to vet many of Microsoft’s post-complaint side 

deals. Microsoft claimed privileg e over any real -world analys es of these 

deals, see ECF_309 at 156-159 [2-FER-25-28], and, except Nvidia
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companies not subject to U.S. discovery, 6/28/23 Hr’g Tr. (Carlton 

(Defendants’ Expert)) at 893:16





 

market (M/A Br. 61), the court did rely on the Sony offer in denying the 

preliminary injunction, Op. 52 [1 -ER-53]. Second, contrary to Appellees’ 

assert ion that Activision games putatively would not ha ve been 

available to subscription and cloud customers absent the merger  (M/A 

Br. 61 ), the record evidence of Activision’s past conduct and future 



28 
 

addressed partial foreclosure as well . ECF_309 at 99-100, 179-180 [2-

FER-19-20, 2-FER-29-30]. Moreover, the FTC supported those 

arguments  with both expert and non -expert evidence. See FTC Br. 66 -

68; PX5000 at ¶  381 [2-FER -91]; PX5001 at ¶  267 & n.299  [2-FER -86]; 

ECF_309 at 99-100 [2-FER -19-20]; 6/27/23 Hr’g  Tr. 609:23-25, 622  [1-

SER-157, 1-SER-160]. For example, Professor Lee addressed partial 

foreclosure in his opening reportb (r)-(3Td
[(at)
[(F)-3.7 4(32-3.7e 0 Tw 2.0geTj
0 Tc 00.00,)-5.-2.393 .9 (o)-1d
([1)Tj
0 Tc 0 Tw 0.88 0 Td
(-)TT (i)3.45 (r)-4.4 (e)-8.3 (p)5.46tS8.35t1)Tj
-0.001 Tc 0.005 Tw [(1)-0.6 (d
[(3)-8.6 (81)]TJ
0 Tc )]TJ
0 0 Tw 0.8-8 0 Td
(-)T8 (99)]TJ
00014p ( 3 T d 
 8 . 3  h t )  d
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court ’s application of an erroneous economic theory  was legal error. See 

Penn State Hershey, 838 F.3d at 336 .  Further,  the 
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of this case from the outset —including the FTC’s  TRO motion and its 

pre- and post -trial conclusions of law —and were not waived (M/A Br. 

64). See ECF_7 at 17-18 [2-FER -71-72]; ECF_175 at 109-112 [2-FER -52-

55]; ECF _309 at 180-183 [2-FER -30-33]. 

Among other things, the FTC demonstrated below that this 

merger reflected and would exacerbate a trend towards concentration. 

See Brown Shoe, 370 U.S. at 332 -33. For example, d uring closing 

arguments , the FTC explained  that th e merger could cause Microsoft’s 

competitors to purchase other large content developers , which would be 

an “aggravating, not a mitigating fact or” under  Brown Shoe. 6/29/23 

Hr’g Tr.  1156:1-7 [1-SER-295]. Appellees wrongly conclude that because 

the FTC did not bring a horizontal challenge, the FTC’s evidence of a 

trend toward concentration is irrelevant . Id. at 63-64. Not so. Brown 

Shoe included a vertical merger challenge  and clearly instructs that any 

“trend toward concentration” or “vertical integrati on” is an “important 

factor to consider .” 370 U.S. at 332 -33. 

Case: 23-15992, 11/13/2023, ID: 12823233, DktEntry: 112, Page 34 of 43



31 
 

More generally, Appellees fail  to engage with the Brown Shoe 

factors . M/A Br. 62 -66.20 The FTC, however, presented compelling 

evidence that the “nature and purpose” of the acquisition is 

anticompetitive because it would “transform an independent, ‘platform-

agnostic’ source of supply into a captive one controlled exclusively by 

Microsoft.” ECF_309 at 181-82 [2-FER -31-32]; see also 6/28/23 Hr’g Tr. 

Kotick (Activision) 742:5 -13 [1-SER-191]; PX3378 (Sony) at  11-12 [2-

FER-101-102]. The FTC also showed a trend
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III.  THE EQUITIES STRONGLY FAVOR A P







35 
 

weight under Section 13(b). See Warner Commc’ns, 742 F.2d at 1165 ; 

Heinz , 246 F.3d at 727 n.25 . 

Appellees provide no proof that consumers would benefit from 

agreement s conditionally expanding availability of Call of Duty . M/A 

Br. 67. The FTC repeatedly asked Appellees’  lead witnesses whether 

they had examined the  economic or competitive effects of these 

agreements, and without exception they replied that they had not. See, 

e.g., 6/29/23 Hr’g Tr. Stuart (Microsoft) 934:5 -20 [1-SER-240]; 6/23/23 

Hr’g Tr. Spencer (Microsoft) 336:16-338:5 [1-SER-89]; 6/28/23 Hr’g Tr. 

Carlton (Microsoft) 886:5 -890-9 [1-SER-227-228].  

Finally, Activision’s contract s to provi de Call of Duty  to other 

pla tforms fail as an equity, public or private. See M/A  Br. 67. First , as 
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. E.g., PX3378 Ryan (Sony) 

Hr’g Tr.  64:10-15 [3-ER-407]. 

As this Court has found, in  weighing equities , “public equities 

receive far greater weight” and  “private equities alone do[] not justify 

denial of a preliminary injunction.” Warner Commuc’ns, 724 F.2d at 

1165. Here, the FTC has shown a likelihood of success by raising 

serious questions going to the merit s. Id. at 1162. According ly, this 

Court should give great weight to the public equity in effective 

enforcement of the antitrust laws and in preserving the Commission’s 

ability to order meaningful relief in its merits proceeding. See id. at 

1165
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