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Today the Commission announces a Notice of Proposed Rulemaking (NPRM) suggesting
modifications to the Commission’s Rule Concerning the Use of Prenotification Negative Option
Plans (Negative Option Rule or Rule). The Commission first sought comment on amendments to
this Rule in an Advance Notice of Proposed Rulemaking (ANPR) published in October 2019.*
At that time, the Commission explained that abuses in negative option marketing persisted
despite the Commission’s active enforcement. The existing Negative Option Rule covers a
narrow category of negative option marketing, prenotification negative option plans. Other types
of negative option features are covered by other statutes or rules? enforced by the Commission,
and deceptive practices in connection with negative option plans have been challenged under
Section 5 of the FTC Act. The Commission noted in the ANPR that differing requirements in the
Commission’s varied statutes, rules and Section 5 enforcement actions did not provide a
consistent, cohesive framework for enforcement and business guidance. The Commission
proposed expanding the Negative Option Rule to synthesize the legal requirements within one
rule. I supported seeking comment on this proposal because clarity with respect to regulatory
requirements benefits consumers and businesses. 3

The proposed Rule the Commission announces today may achieve the goal of
synthesizing the various requirements in one rule — but it also sweeps in far more conduct than
previously anticipated. The broadened scope of the Rule would extend far beyond the negative
option abuses cited in the ANPR, and far beyond practices for which the rulemaking record
supports a prevalence of unfair or deceptive practices. In fact, the Rule would capture
misrepresentations regarding the underlying product or service wholly unrelated to the negative
option feature. For these reasons, | dissent.

The comments received in response to the ANPR, consumer complaints, and the
Commission’s enforcement actions demonstrate that abuses in negative option marketing persist
despite our active enforcement in this area. As the NPRM explains, some marketers misrepresent
or fail to disclose clearly and conspicuously the terms, or even the existence, of negative option
features; fail to obtain consumers’ express, informed consent to the recurring charges; fail to
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2 Specifically, the FTC enforces several statutes



https://www.ftc.gov/system/files/documents/public_statements/1598067/negative_option_policy_statement_csw_dissent.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598067/negative_option_policy_statement_csw_dissent.pdf
https://businesses.2F




only related to the negative option feature but to the underlying product (or service) or other
aspects of the transaction as well.” (Emphasis added). The Notice cites ten cases as
representative of these prevalent deceptive representations. Thus, the Notice asserts that our law
enforcement experience demonstrates that marketers that misrepresent negative option features
typically do so in conjunction with other deception.

The Commission is authorized to issue a notice of proposed rulemaking when it “has
reason to believe that the unfair or deceptive acts or practices which are the subject of the
proposed rulemaking are prevalent.”® Importantly, we did not seek comment in the ANPR about
whether an expanded negative option rule should address general misrepresentations; no
comments are cited in the NPRM to support the inclusion of these provisions. Absent the above-
quoted brief explanation with the accompanying case cites, the Notice does not offer evidence
that negative option marketing writ large is permeated by deception. If that were the case, it
might be appropriate to fold in representations about any material fact.

In addition, we know that negative option marketing is used lawfully and non-deceptively
in a broad array of common transactions — newspaper subscriptions, video streaming services,
delivery services, etc. Will the expansion of the Rule as proposed discourage companies from
using negative option features, that consumers prefer and enjoy, because of potential liability?
Does the inclusion of product efficacy and any other material information in this proposed Rule
over-deter the negative option abuses that the Rule purportedly was primarily designed to
prevent? The Notice does not discuss these issues. | encourage the public to address these issues
in their comments in response to this Notice.

It is possible the Commission would exercise prosecutorial discretion and not allege
violations of the Rule for all advertising claims, privacy or data security issues, or claims
regarding secondary characteristics (e.g., Made in USA or environmental claims). But the Notice
does not indicate a limiting principle to this proposed provision. This Commission, in many
areas,
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“labeling” that, in my view, went beyond our Congressional authority to regulate labels.’ The
Commission also has employed or announced novel applications of our existing rules that |
believe similarly extend beyond our regulatory authority. For example, in September 2021, the
Commission issued a Policy Statement on Breaches by Health Apps and Other Connected
Devices that included a novel interpretation of the Health Breach Notification Rule that
expanded both the covered universe of entities and the circumstances under which the
Commission will initiate enforcement.®

With respect to negative options, this Notice states that the proposed rule is consistent
with the Commission’s ROSCA cases. | disagree. ROSCA Section 8403 states that for goods or
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It is useful also to recall the genesis of ROSCA and the specific grant of authority
Congress provided the Commission. As noted in the findings, ROSCA was promulgated to
address a specific abuse in negative option marketing prevalent at that time — third-party upsells
of products or services made during check-out for an initial purchase that included negative
option features. ! The terms of the third-party offer that included the negative option feature
were not adequately disclosed and consumers were not given an opportunity to consent to a




