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the consumer welfare standard with one of multiple goals. In short, today’s proposed rule will
lead to protracted litigation in which the Commission is unlikely to prevail.

The NPRM invites public comment on both a sweeping ban on non-competes and various
alternatives pursuant to the Administrative Procedure Act, not the Magnuson-Moss Act.
Stakeholders should note that this solicitation for public comment is likely the only opportunity
they will have to provide input not just on the proposed ban, but also on the proposed
alternatives. For this reason, | encourage all interested parties to respond fully to all parts of the
NPRM’s solicitation of public comments.

Non-Compete Clauses Merit Fact-Specific Inquiry

Based on the current record, non-compete clauses constitute an inappropriate subject for
rulemaking. The competitive effects of a non-compete agreement depend heavily on the context
of the agreement, including the business justification that prompted its adoption. But don’t take
my word for it — the need for fact-specific inquiry aligns with hundreds of years of precedent.
When assessing the legality of challenged non-compete agreements, state and federal courts (and
English courts before them) have examined the duration and scope of non-compete clauses, as
well as the asserted business justifications, to determine whether non-compete clauses are
unreasonable and therefore unenforceable. ?

The NPRM itself acknowledges, at least implicitly, the relevance of the circumstances
surrounding adoption of non-compete clauses. For example, the NPRM proposes an exception to
the ban on non-compete clauses for provisions associated with the sale of a business,
acknowledging that these non-compete clauses help protect the value of the business acquired by
the buyer.3 Recognizing that senior executives typically negotiate many facets of their
employment agreements, the NPRM distinguishes situations in which senior executives are
subject to non-compete provisions.* And to stave off potential legal challenges, the NPRM
proposes more carefully tailored alternatives to a sweeping ban on non-compete clauses that
instead would vary by employee category.

2 See, e.g., United States v. Addyston Pipe & Steel Co., 85 F. 271, 281 (6th Cir. 1898) (Taft, J.), aff’d in relevant
part, 175 U.S. 211 (1899); Mitchel v. Reynolds, 1 P. Wms. 181 (1711).

3 NPRM Part V, Section 910.3.

4 Accordingly, the Commission seeks comments on whether senior executives should be treated differently from the
proposed ban on non-compete clauses. See NPRM Parts IV.A.1.b, IV.A.1.c. In a similar vein, recent consent
agreements issued for public comment that prohibit the use of non-compete agreements in the glass container
industry do not prohibit non-compete clauses for senior executives and employees involved in research and
development. See O-I Glass, Inc., File No. 211-0182, https://www.ftc.gov/system/files/ftc_gov/pdf/21101820-
iglassdraftorderappxa.pdf (Jan. 4, 2023) (Decision and Order Appendix A); Ardagh Glass Group S.A., File No. 211-
0182,
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Despite the importance of context and the need for fact-specific inquiries, the Commission
instead applies the approach of the newly issued Section 5 Policy Statement® to propose a near-
complete ban on the use of non-compete clauses. Pursuant to this approach, the Commission
invokes nefarious-sounding adjectives — here, “exploitive and coercive” — and replaces the
evaluation of actual or likely competitive effects with an unsubstantiated conclusion about the
“tendency” for the conduct to generate negative consequences by “affecting consumers, workers
or other market participants.”®

Using the approach of the Section 5 Policy Statement that enables the majority summarily to
condemn conduct it finds distasteful, the Commission today proposes a rule that prohibits
conduct that 47 state legislators have chosen to allow.’ Similarly, the Commission’s proposed
rule bans conduct that courts have found to be legal,® a concern the Commission dismisses with a
claim that the Section 5 prohibition on “unfair methods of competition” extends beyond the
antitrust laws. But the majority’s conclusions and today’s proposed rule forbid conduct
previously found lawful under Section 5 of the FTC Act. Specifically, applying FTC Act Section
5, the Seventh Circuit found that “[r]estrictive [non-compete] clauses . . . are legal unless they
are unreasonable as to time or geographic scope[.]”° In other words, the Seventh Circuit found
that a fact-specific inquiry is required under Section 5.

The NPRM announced today conflicts not only with the Seventh Circuit’s holding, but also with
several hundred years of precedent. With all due respect to the majority, 1 am dubious that three
unelected technocrats ! have somehow hit upon the right way to think about non-competes, and
that all the preceding legal minds to examine this issue have gotten it wrong. The current
rulemaking record does not convince me otherwise.

5 Fed. Trade Comm’n, Policy Statement Regarding the Scope of Unfair Methods of Competition Under Section 5 of
the Federal Trade Commission Act (Nov. 10, 2022),
https://www.ftc.gov/system/files/ftc_gov/pdf/p221202sec5enforcementpolicystatement 002.pdf.

61d. at 9.

" NPRM Part I1.C.1. Further, the NPRM explains “[s]tates have been particularly active in restricting non-compete
clauses in recent years.” 1d. The Commission’s rulemaking will end states’ varying approaches to address non-
compete agreements. The Commission’s preemption of states’ approaches is premature to the extent that the
Commission admits that it does not know where to draw lines regarding the treatment of non-compete provisions
(i.e., the Commission seeks comments on alternatives to the proposed ban based on earnings levels, job
classifications, or presumptions). The Commission ignores the advice of Justice Brandeis and instead proposes to
end states’ experimentation to determine the optimal treatment of non-compete clauses. See New State Ice Co. v.
Liebmann, 285 U.S. 262, 311 (1932) (“To stay experimentation in things social and economic is a grave
responsibility. Denial of the right to experiment may be fraught with serious consequences to the nation. It is one of
the happy incidents of the federal system that a single courageous state may, if its citizens choose, serve as a
laboratory; and try novel social and economic experiments without risk to the rest of the country.”).

8 See United States v. Empire Gas Corp., 537 F.2d 296, 307-08 (8th Cir. 1976); Lektro-Vend Corp. v. Vendo Co.,
660 F.2d 255, 267 (7th Cir. 1981); Newburger, Loeb & Co., Inc. v. Gross, 563 F.2d 1057, 1081-83 (2d Cir. 1977);
Bradford v. New York Times Co., 501 F.2d 51, 57-59 (2d Cir. 1974).

° Snap-On Tools Corp. v. Fed. Trade Comm’n, 321 F.2d 825, 837 (7th Cir. 1963).

10 This characterization is not an insult, but a fact. I, too, am an unelected technocrat.
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I Non-Compete Agreements — the First Application of the Section 5 Policy Statement

The proposed Non-Compete Clause Rule “would provide that it is an unfair method of
competition — and therefore a violation of Section 5 — for an employer to enter into or attempt to
enter into a non-compete clause with a worker; [or] to maintain with a worker a non-compete
clause . . .” ! The proposed ban on non-compete clauses is based only on alleged violations of
Section 5 of the FTC Act; it is not premised on the illegality of non-compete clauses under the
Sherman or Clayton Acts.

When the Commission issued the Policy Statement Regarding the Scope of Unfair Methods of
Competition Under Section 5 of the Federal Trade Commission Act (“Policy Statement”) in
November 2022, | warned that the approach described by the Policy Statement would enable the
Commission majority to condemn conduct it disfavors, even when that conduct repeatedly has
been found lawful.*? | predicted that the approach to Section 5 enforcement contained in the
Policy Statement would facilitate expansive enforcement, often without requiring evidence of
anticompetitive effects. And | cautioned that subjects of investigations would not be able to
defend their conduct because procompetitive justifications would not be credited. The Non-
Compete Clause Rule NPRM provides a graphic illustration of these concerns.

A The NPRM’s Determination that Non-Compete Clauses are Unfair

The NPRM states that there are 3 independent ways for classifying non-compete clauses as an
“unfair” method of competition. 3 In November, | objected to the enforcement approach
described in the Section 5 Policy Statement — specifically, permitting the Commission majority
to condemn conduct merely by selecting and assigning to disfavored conduct one or more
adjectives from a nefarious-sounding list.* Here, two of the three explanations the Commission
provides for concluding that non-compete clauses are unfair rely on invocation of the adjectives
“exploitive and coercive.” ¥ The third explanation for the illegality of non-compete clauses
demonstrates how little evidence the majority requires to conclude that conduct causes harm,

According to the NPRM, “non-compete clauses are exploitive and coercive at the time of
contracting.” 1 The NPRM explains that the “clauses for workers other than senior executives

1 NPRM Part I.

12 See Christine S. Wilson, Comm’r, Fed. Trade Comm’n, Dissenting Statement Regarding the “Policy Statement
Regarding the Scope of Unfair Methods of Competition Under Section 5 of the Federal Trade Commission Act”
(Nov. 10, 2022), https://www.ftc.gov/system/files/ftc_gov/pdf/P221202Section5PolicyWilsonDissentStmt.pdf.

13 NPRM Part IV.A.1.

14 See Wilson, supra note 12.

15 The Policy Statement claimed that determinations of unfairness would be based on a sliding scale. Here, the
NPRM identifies independent ways to determine that non-compete clauses are unfair; no sliding scale is applied.

16 NPRM Part IV.A.1.b The NPRM explains that this conclusion does not apply to senior executives and also seeks
comment on whether there is a broader category of highly paid or highly skilled employees for whom the conclusion
is inappropriate. 1d.


https://www.ftc.gov/system/files/ftc_gov/pdf/P221202Section5PolicyWilsonDissentStmt.pdf

are exploitive and coercive because they take advantage of unequal bargaining power[.]” " The
business community will be surprised to learn that “unequal bargaining power” can lead to a
conclusion that any negotiated outcome may be condemned as “exploitive and coercive,” which
then can be parlayed into a finding that the conduct violates



provision covering franchise dealers did not violate Section 5 of the FTC Act. > Notably, the
NPRM omits any reference to this case. The Commission has accepted settlements regarding
non-compete clauses in contracts between businesses, >* but the majority itself has distinguished
those cases from non-compete clauses in labor contracts.?® And in those B2B cases, the non-
compete clauses were associated with the sale of a business, a situation that falls within the
narrow exception to the ban provided in the proposed Non-Compete Clause Rule.

Just yesterday, though, the Commission rushed out the announcement of three consent
agreements that resolve allegations that non-compete provisions constitute an unfair method of
competition. 2® The first consent involves security guard services, and the other two involve the
manufacturing of glass containers. These consents undoubtedly were designed to support
assertions that the FTC now has experience with non-compete agreements in employee contracts.
But even a cursory read of the complaints reveals the diaphanous nature of this “experience.”

Remarkably, none of these cases provides evidence showing the anticompetitive effects of non-
compete clauses beyond the conclusory allegations in the complaints. The complaints in the glass
container industry assert that non-compete provisions may prevent entry or expansion by
competitors, but contain no allegations regarding firms that have tried unsuccessfully to obtain
personnel with industry-specific skills and experience. >’ Regarding the effects on employees, the
complaints make no allegations that the non-compete clauses were enforced by respondents 2
and the Analysis to Aid Public Comment accompanying the consent agreements points only to
studies not tied to the glass container industry. These cases provide no evidence that the non-
compete provisions limited competition for employees with industry-specific expertise, thereby
lowering wages or impacting job quality. Similarly, in the case against Prudential Security,

23 See Snap-On Tools Corp. v. Fed. Trade Comm’n, 321 F.2d at 837.

24 See ARKO Corp., FTC File No. 211-0187,
https://www.ftc.gov/system/files/ftc_gov/pdf/2110087C4773ArkoExpressComplaint.pdf (Aug. 5, 2022); DTE
Energy Co., FTC File No. 191-0068, https://www.ftc.gov/system/files/documents/cases/191 0068 c-4691 dte-
enbridge_complaint.pdf. (Dec. 13, 2019).

% See Lina M. Khan, Chair, Fed. Trade Comm’n, Joined by Rebecca Kelly Slaughter and Alvaro M. Bedoya,
Comm’rs, Fed. Trade Comm’n, Statement regarding In the Matter of ARKO Corp./Express Stop,
https://www.ftc.gov/system/files/ftc_gov/pdf/2110187GPMExpressKhanStatement.pdf (June 10, 2022)
(distinguishing non-compete clauses in labor contracts and effects on workers from non-compete clause in merger
agreement where both parties remain in market).

26 On December 28, 2022, the Commission voted to accept for public comment three consent agreements involving
non-compete agreements
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Inc.,?® the complaint alleges that individual former employees were limited in their ability to
work for other firms in the security guard industry, *° but contain no allegations that the firm’s

non-compete provisions had market effects on wages or effects in a properly defined market for
security guard services.

The NPRM also asserts FTC experience with non-compete provisions by pointing to
Commission merger consent agreements that restrict the use of non-compete agreements. The
complaints in those cases did not allege harm from non-compete clauses and the provisions in
the consent agreements were included to ensure that the buyers of divestiture assets could obtain
employees familiar with the assets and necessary for the success of the divestitures at issue.

Finally, the NPRM claims Commission experience with non-compete agreements to support the
Non-Compete Clause Rule from a Commission workshop in January 2020.


https://www.ftc.gov/system/files/ftc_gov/pdf/2210026prudentialsecuritycomplaint.pdf
https://www.ftc.gov/news-events/events/2020/01/non-competes-workplace-examining-antitrust-consumer-protection-issues
https://www.ftc.gov/news-events/events/2020/01/non-competes-workplace-examining-antitrust-consumer-protection-issues
https://www.ftc.gov/system/files/documents/public_events/1556256/non-compete=workshop-slides.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3455381

of these findings is that the scientific literature is still muddled as to who is helped and who is
harmed by non-compete clauses, and that it would be better for the Commission to tailor a rule to
those settings where a scientific consensus exists.

Similarly, the NPRM often bases its conclusions about the effects of non-compete clauses on
limited support. For example, the NPRM contends that increased enforceability of non-compete
clauses increases consumer prices. Yet, under the current record, this conclusion is based on only
one study in healthcare markets and another study that considers the relationship between non-
compete clauses and concentration. ** The NPRM does not provide a basis to conclude that
findings with respect to the market for physicians and healthcare are generalizable, instead
acknowledging that no comparable evidence exists for other markets. * Also, the study that
considers the effects of non-compete clauses on concentration does not draw conclusions about
prices; the NPRM’s conclusion that non-compete provisions lead to higher prices requires
assumptions about a relationship between concentration and prices. Moreover, the NPRM omits
studies showing that reducing the enforceability of non-compete restrictions leads to higher
prices for consumers. A study by Gurun, Stoffman, and Yonker finds that an agreement not to
enforce post-employment restrictions among financial advisory firms that were members of the
Broker Protocol led brokers to depart their firms, and consumers to follow their brokers, at high
rates. The study found, however, that clients of firms in the Broker Protocol paid higher fees and
experienced higher levels of broker misconduct. 3 In other words, suspending non-competes
resulted in higher prices and a decrease in the quality of service provided. These unintended
consequences illustrate the inevitably far-reaching and unintended consequences that today’s
NPRM will visit upon employees, employers, competition, and the economy.

B. The NPRM’s Treatment of Business Justifications

The NPRM explains that “the additional incentive to invest (in assets like physical capital,
human capital, or customer attraction, or in the sharing of trade secrets and confidential


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3040393

describes studies that examine non-compete clause use and investment.*° Despite the studies, the
NPRM concludes, “the evidence that non-compete clauses benefit workers or consumers is
scant.” *! In other words, the NPRM treats asymmetrically the evidence of harms (mixed
evidence given great credence) and benefits (robust evidence given no credence). These early
examples of cherry-picking evidence that conforms to the narrative provide little confidence in


https://ssrn.com/abstract=2102304
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3534374

This section describes the numerous, and meritorious, legal challenges that undoubtedly will be
launched against the Non-Compete Clause Rule. Defending these challenges will entail lengthy
litigation that will consume substantial staff resources. | anticipate that the Rule will not
withstand these challenges, so the Commission majority essentially is directing staff to embark
on a demanding and futile effort. In the face of finite and scarce resources, this NPRM is hardly
the best use of FTC bandwidth.

There are numerous paths for opponents to challenge the Commission’s authority
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Ignoring this history, the Commission embarked on a substantive rulemaking binge in the 1960s
and 1970s.%® The vast majority of these substantive rules pertained to consumer protection
issues. Only one substantive rule was grounded solely in competition;*’ that rule was not
enforced and subsequently was withdrawn. *® Another substantive rule was grounded in both
competition and consumer protection principles, and prompted a federal court challenge. There,
the D.C. Circuit in 1973 held in National Petroleum Refiners“® that the FTC did have the power
to promulgate substantive rules.

Two years later, however, Congress enacted the Magnuson-Moss Act, *° which required
substantive consumer protection rules to be promulgated with heightened procedural safeguards
under a new Section 18 of the FTC Act. Notably, the Magnuson-Moss Act expressly excluded
rulemaking for unfair methods of competition from Section 18. FTC Chairman Miles Kirkpatrick
(1970-73) explained that it was not clear whether Congress in the Magnuson-Moss Act sought to
clarify existing rulemaking authority or to grant substantive rulemaking authority to the FTC for
the first time. > If the latter, then the FTC only has substantive consumer protection rulemaking
power, and lacks the authority to engage in substantive competition rulemaking. This uncertainty
about the language of the statute will be a starting point for challenges of the Non-Compete
Clause Rule.

Second, the Commission’s authority for the Rule likely will be challenged under the major
questions doctrine, which the Supreme Court recently applied in West Virginia v. EPA. %2 Under
the major questions doctrine, “where a statute . . . confers authority upon an administrative
agency,” a court asks “whether Congress in fact meant to confer the power the agency has
asserted.” >3 The Supreme Court explained in West Virginia v. EPA that an agency’s exercise of
statutory authority involved a major question where the “history and the breadth of the authority
that the agency has asserted, and the economic and political significance of that assertion,
provide a reason to hesitate before concluding that Congress meant to confer such authority.” >

Challengers will ask a court to determine whether today’s NPRM constitutes a major question.
Using Justice Gorsuch’s concurrence as a guide, agency action will trigger the application of the
major questions doctrine if the agency claims, among other things, the power to (1) resolve a

46 See TIMOTHY J. MURIS & HOWARD BEALES, I, THE LIMITS OF UNFAIRNESS UNDER THE FEDERAL TRADE
COMMISSION
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matter of great political significance, (2) regulate a significant portion of the American economy,
or (3) intrude in an area that is the particular domain of state law. *® First, the regulation of non-
compete clauses is a question of political significance; Congress has considered and rejected bills
significantly limiting or banning non-competes on numerous occasions, >® a strong indication that
the Commission is trying to “work around” the legislative process to resolve a question of
political significance. >’ Second, the Rule proposes to regulate a significant portion of the
American economy through a ban on non-competes. According to the NPRM, the “Commission
estimates that approximately one in five American workers — or approximately 30 million
workers — is bound by a non-compete clause. *® Thus, the Non-Compete Clause Rule
indisputably will negate millions of private contractual agreements and impact
employer/employee relationships in a wide variety of industries across the United States. Third,
regulation of non-compete agreements has been the particular domain of state law. As the NPRM
explains, 47 states permit non-competes in some capacity, while three states have chosen to
prohibit them entirely, and state legislatures have been active in this area recently.>®

If a court were to conclude that the Non-Compete Clause Rule is a major question, the FTC
would be required to identify clear Congressional authorization to impose a regulation banning
non-compete clauses. Yet, as discussed above, that clear authorization is unavailable. The
language in Section 6(b) is far from clear, and largely discusses the Commission’s classification
of corporations. | do not believe that Congress gave the FTC authority to enact substantive rules
related to any provision of the FTC Act using this “oblique” and unclear language. In addition,
the decision by Congress to omit unfair methods of competition rulemaking in the Magnuson-
Moss Act, which immediately followed the decision in National Petroleum Refiners, is
additional evidence that Congress has not clearly authorized the FTC to make competition rules
that may have significant political or economic consequences. Moreover, Congress did not
remove the known ambiguity when it enacted the FTC Improvements Act of 1980.

Third, the authority for the Non-Compete Clause Rule may be challenged under the non-
delegation doctrine. The doctrine is based on the principle that Congress cannot delegate its
legislative power to another branch of government, including independent agencies. ®

55 1d. at 2600-01 (Gorsuch, J. concurring).

%6 Russell Beck, A Brief History of Noncompete Regulation, FAIR COMPETITION LAW (Oct. 11, 2021),
https://faircompetitionlaw.com/2021/10/11/a-brief-history-of-noncompete-regulation/.

57 West Virginia v. EPA, 142 S.Ct. at 2600 (Gorsuch, J. concurring).
%8 NPRM Part 11.B.1.a.
9 1d. Part I1.C.1.

60 See H.R. Rep. No. 96-917, 96" Cong., 2d sess. 29-30 (1980), reprinted in THE LEGISLATIVE HISTORY OF THE
FEDERAL ANTITRUST LAWS AND RELATED STATUTES 5862 (Earl W. Kintner ed., 1982) (conference report on FTC
Improvements Act of 1980 explaining that when adopting a restriction on standards and certification rulemaking
brought as an unfair or deceptive act or practice, conferees were not taking a position on the Commission’s authority
to issue a trade regulation rule defining ‘unfair methods of competition’ pursuant to section 6(g). “The substitute
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proposed rulemaking, % there would be no further opportunity for public comment. Moreover,
the Commission believes that if it were to adopt alternatives that differentiate among categories
of workers, the various rule provisions would be severable if a court were to invalidate one
provision. Consequently, it is important for the public to address each of the alternatives
proposed in the NPRM because the comment period on the proposed rule is the only opportunity
for public input on those alternatives.

In addition to the issues for which the NPRM invites comments, | encourage stakeholders to
address the following points:

e The NPRM references some academic studies regarding non-competes. What other
academic literature addresses the issues in the NPRM, including the procompetitive
justifications for non-compete provisions?

e The NPRM describes papers that exploit natural experiments to estimate the effects of
enforcing non-compete clauses. While this approach ensures that the estimates are
internally valid, it reflects the causal effects of non-compete agreements only in the
contexts within which they are estimated. What should the Commission consider to
understand whether and when these estimates are externally valid? How can the
Commission know that the estimates calculated from the contexts of the literature are
representative of the contexts outside of the literature?

e The NPRM draws conclusions based on “the weight of the literature,” but the literature
on the effects of non-compete agreements is limited, contains mixed results, and is
sometimes industry-specific. Which conclusions in the NPRM are supported by the
weight of the literature? Which conclusions in the NPRM contradict the weight of the
literature? Which conclusions in the NPRM require additional evidence before they can
be considered substantiated?

e Where the evidence provided in the NPRM is limited, is the evidence sufficient to
support either the proposed ban on non-compete clauses or the proffered alternative
approaches to the proposed ban?

e What are the benefits and drawbacks of the currently proposed ban compared to the
proposed alternative rule that would find a presumption of unlawfulness, including the
role of procompetitive justifications in rebutting a presumption?

8 See Owner-Operator Indep. Drivers Ass’n v. Fed. Motor Carrier Safety Admin., 494 F.3d 188, 210 (D.C. Cir.
2007); see also Agape Church, Inc. v. FCC, 738 F.3d 397, 412 (2013) (holding that FCC “sunset” rule was a logical
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