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There are conveniences to large retail chaireslkg into the storeyou have a pretty






stop with the passage tife RobinsonPatmanrAct. The Commission is suing Southern so that
small, family-run grocery and liquastores can get the same prices as their billionaire competitors.

This complaint is important on its own merits. But it bears special significance as the first
RobinsonPatmanaction filed by the Federal Trade Commission—or any federal agency—in
nearlya quarter centuryWhen it was passed, RobinsBatmarwas seen, alongith the Sherman
Act of 1890 and the FTC and Clayton Acts of 1914, addheh pillar of antitrust lavf. People
called itthe “Magna Carta” for small busines.

Then,for much of the last hai€entury, discussions of Robins®atmanveredominated
by confidentand at timesflorid denunciation®f the law’simpact on competition. Robinson-
Patman is “the misshapen progeny of intolerable draftsmanship coupled to wholly mistaken
economic theory,” proclaimedudge Bork inThe Antitrust ParadaX’ More sober critiques
including from former chairmen and commissioners ef T C, boil down to the argument that
RobinsonPatman is an anticompetitive outlier in the antitrust laws that protects inefficient smaller
retailers from the costutting efficiencies of national businessesaisingprices toconsumers?
Against this backdrop, law enforcéesthe law fall dormant.

The claim that this law raises prices on consumers is stunningly untethered from any
empirical researck’ More importantly these arguments are so hyperbolic that they make it hard
to understand why CongrepassedRobinsonPatman and whythey wrote it the way they did
That history reveals that Robins@®atmanwas never aimed at protecting the inefficiénstead,

”McCormick & Companyinc.| Federal Trade Comnsi®n,Fed. TradeComm’n (last updated May 2, 2000),
https://lwww.ftc.gov/legalibrary/browse/caseproceedings/961005@ccormickcompany

inc#:~:text=McCormick%20&%20Company%Z20agreed%20t0%20settle%20charges%20that%20it%20violated
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In 1926, theA&P incorporatech subsidiary known as the Atlantic Commission Company
(“ACCOQ”), which functioned as both a purchasing agent for A&P and a sales agent for siippliers.
Members of Congress would later refer to these kind of intermediaries as “dummy béKées.”
absurdity of the arrangement was more than camatoMarvel Logan of Kentucky recounted

that

In order to evade the provisions of the Clayton Act... it was found that while direct
price discrimination could not be indulged in, the buyer, if he were sufficiently






thatthecongressmen who debated and passed Robipattman were keen to protect the interests
of customers who were often-8erved by chain stores.

The 1934 FTC report that spurred passage of RobiRatmarshows how local groceries
offered their customers a series of servicesred to the needs of rural communiti&pecifically,
the Commissiofiound that peoplevho preferred independent grocermger the chains tended to
patronize them for three reasonsedit, delivery, and a loyalty to locally owned enterpffse.

In boomandbust agricultural economies, credit was more than convenient; it was a
lifeline. Representative John Nichols of Oklahoma explained:

No chain store in my community has ever carried the widow Jones and her two little
kids on their books for 30 days or 60 days or any length of time while she was getting
together a few pennies to pay for the things which she had to buy from the store. Our
farmers go on a credit basis. They only pay their bills once a year. You destroy the
independent merchant in Oklahoma and you destroy the cotton farmer. He cannot
finance himself. No chain store will carry him on their books for 9 or 10 months. The
only one who will do that is the man who has a real interest in the community, the man
who has raised a family there, the man who has invested his capital and who gets his
living in that little community*3

Moments after Represtative Nichols shared this anecdote and perhaps after hearing his
colleagueRepresentativéheodoreMoritz of Pennsylh(or)2.6 (1J 0.001 Tc -0.001 tbis)4 ()22 (hoodc -0.0






Many factorgproducel thesechangesBut we mustaskhowthe abandonment of Robinson-
Patman hakelped hollowout small towns and inner cities across the country.

C.

The loudestcritique of RobinsonPatmanis that it will raise prices for consumersThe
law is “antithetical to consumer welfaregtitics claim.>® The Department of Justicdaimed in a
1977 report that th&obinsonPatmanAct “can be shown to have many adverse effects on the
economy.®’ In 2007, the Antitrust Modernization Commission stated titiat harm Robinson-
Patmaipinflicts on U.S. consumers is great”

Suchbold pronouncements are normally backed by ample evid&i@ngely, iaen it
comes to laying out that evidence, crisoaind less confidenthe authors of the 1977 DOJ report
wrote thattheir estimates of harm wenot based on empirical evidence, butewbe product of
“economic logic” and “reasonable inferencé.The Antitrust Modernization Commission was
more explicit: “In general, estimates of the effects of the Act have been based largely on anecdotal
evidence and informed judgments about the way in which markets operate, rather than on
systematically collecteempirical evidence, which appears to be extremely limitéd.”

Here is the reason for this hemming and hawinghere are no empirical studies
demonstrating that Robinsdtatman enforcement rassgrices forconsumers$?

55 Cf. Dissenting Statement of Commissioner Melissa Holybakhe Matter of Southern Glazer's Wine and Spirits,
LLC (Dec. 11, 2024)herinafter“Holyoak Dissent]atii (“the proposed remedyowld likely impede price
competition and harm consumers”).

56 Terry Calvani and Gild&reidenbachAn Introduction to Robinson Patman altslEnforcemenby the
Government59 ANTITRUSTL. J.765(1990) https://www.jstor.org/stable/408413437?seq=1

5" DEP T OF JUSTICE, REPORTON THE ROBINSON-PATMAN ACT 8 (1977)[hereinafter1977 DOJREPORT],
available ahttps://www.justice.gov/atr/media/1378486/dI?inline

58 Antitrust Modernization Comm’n, R®rt and Recommendatioreg, 417 (2007]hereinafter “AMC], available at
https://govinfo.library.unt.edu/amc/report_recommendation/amc_final_report.pdf

59 Seel977DOJREPORT, supranote57, at 37, 3940.

80 AMC, supranote 58at 322.

61 Commissioner Holyoak citeithe 1977 Department of Justiceport
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been symbolic of lower wages, longer hours, lower prices paid producers, coercion of
independent manufacturers, domination of that field of industry and in the end high
prices to consumers and large profits to the owtfers.

Representave ThomasFord warnedof incipient consolidation in the grocery sector, and psit
resultin starker terms: “While [price discrimination] may be to the consumers’ advantage for the
period during which the chain was forcing the small dealer out of business, ultimately, as soon as
the small dealers are eliminated, the chain stores. . . aretgalngate to the consumer the price

he pays; and, let me tell you, this price will be all the traffic will bé&ar.”

In the absence of recent Robingeatman enforcemenspme ofRepresentativéord’s
predictions may have come to p&3#fter holding relativelyconstantthrough the 1960s and
1970s, the market share of independgoteryretailersbegan dropping in the 19805Between
1982 and 2017, the market share ofralependentetailers in the United States shrank from 53%
to 22%58 Meanwhile, people living in rural and urban America have sufféted.
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Southern Glazer’s Wine and Spirits sells oneof every threéquor bottles in the United
States. Southern is one of the counttgis largest privately held compani@dts power in some
statesappears to allow ito be a gatekeeper of liquor distribution. Themplaint alleges that
Southern “routinely charges small, independent retdigegsificantlyj more for the same bottles
of certain wine and spirits than national and regional chains in the exact same geographic area.”

When price discrimination injures the rivals of a supplier, it is called “prifiaey
discrimination. When it injures firms that competgainsta buyerthat receives a discriminatory
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ethical requirement®. This makes sense: By statute, each of those jobs has dramatically different
responsibilities.

When, as here, commissioners vote to file a complaint in federal court, our job is simple.
If we have “reason to believe” that any person or company is violating or is about to thelate
laws we enforce, and that such an action would be “in the interest of the public,” Congress has
authorizedus to file a complaint to stop th&tThis is a low bar. In fact, the Supreme Court has
described the “reason to believe” standard to be a “threshold determination that further inquiry is
warranted and that a complaint should initiate proceediffgs.”

That's it—that’s our job. Congress does not direct us to publicly “review” the strength of
the Commission’s case. It does not direct us to publicly “weigh[] the equities and consider[] the
Commission’s likelihood of ultimate succégssor does it direct us to weigh the “proof”’ to make
a final or permanent ruling on the Commission’s ¢dsgongress has reserved all of thgstas
for Article 11l district court judge$®

For this and many other reasdi4, is rare for sitting commissioners to publicly expound
on what they claim to be the weaknesses of a federal court complaint upon its issuance3in the 21
century, this has happened on just a handful of occa%idben commissioners have done so,
they
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predecessors knew that the Commission is at its best when commissioners and Commission staff
cancandidy debate the merits of a case, even when they dis&gree.

In writing his dissent, Commissioner Ferguson has broken this norm but has done so in a
spirit similar to therCommissioner Ohlhausen: His discussion of the evidémaed in this
investigationcoversthreepages, and even expressly permits that additional evidence may arise in
discovery®

If Commissioner Ferguson breaks with this norm, Commissioner Holyoak shattars it.
doing so, shehreatens the candor from staff on which we as commissionerdtrislyhard to
characterize exactly what she has done. Commissioner Holyoalgaggdnonographmost
resembles a district judge’s decision in favor of a defendant’s motion for summary judgment.

Even this analogy fail§.here has been no briefingret she reaches numerous conclusions
of law.2® There has been no discoveryet she repeatedly gestures to materials outside of the
public record that were made available to her as a prosé¢Gtme.makes argument after argument
in favor of the defendant, buatearlydoes not draw all inferences based on that record in the light
most favorable to the Commission, which in this peculiar exercise would be theavimg

the Matter of Qualcomm, In@Jan. 17, 2017)n a separate 1980 dissent cited by Commissioner Holyoak,
Commissioner Robert Pitofsky wrote a dissenting statement on a Roffiasoan action, stating thatwiould not
ordinarily dissent from the issuance of a complaint (and certainly not at such length), but this one has such a
profound anticompetitive potential that it ought not to go by without comment.” Dissenting Statement of
Commissioner Robert Pitofsky) the Matter of Boise Cascade Carp07 F.T.C. 76 (Feb. 11, 198&ommissioner
Pitofsky
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law does not support thdea thatsimply being an independent intrastate distributor ¢melsin
commercé inquiry. To make her argument, Commissioner Holyoglles on the FiftiCircuit’'s
1969 decision in
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4.

Commissioner Holyoaklevotes22 pagego anattackonthe Supreme Court precedent in
Morton Saltand the clear legislative intent of CongreSemmissioner Holyoak argues that
RobinsonPatman is notntended to protect against harm to competitors, but instead general
competition!?° This position is contrary to the plain reading of the statute;estdiblishedtase
law, and the exprestatementsf the people whorthe Constitution empowers to write American
law.

Section 2(a)’'s competitive injury element is established by showing that the effect of the
discrimination may be “to injure, destroy, or prevent competition with any person who either grants
or knowingly receives the benefit of such discrimination, or with customers of either of tHem.”
The plain meaning of this clause is thatlif targetsharm that arises from discriminatory pricing
that benefits a favored purchasend (2) prevents the injury to those who compete with that
favored purchaser.

If that is not clear, thetisten to CongressThe Senateeport accompanying the bill
explained that

[The aiginal Section 2 of the Clayton Act] has in practice been too restrictive, in requiring

a showing of general injury to competitive conditions in the line of commerce concerned,;

whereas the more immediately important concern is in injury to the competitor victimized

by the discriminationOnly through such injuries, in fact, can the larger general injury
result, and to catch the weed in the seed will keep it from coming to ftéver.

The Houseeportsaid the same thing:

The(n)5.7 (ch)-3.8 (1)-1.7 4R 2225 --2 (e)-1 ()2 (i)-3f
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Courts have consistently recognized tluegressional intent. The Supreme Court clarified
the importance of this language and intent for seconldfsycases in
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marketwide, allowing them instead to impose liability simply by proving effects to
individual competitors?®

Commissioner Holyoak’s dissenglies on Brooke Groupto support her argumeniat
RobinsonPatmardoes not recognize harm to competiiarsecondanjine cases°This reliance
is misplacedFirst, “the holding of the Brooke Growpinion on its face applies only to primary
line cases, not seconddige cases®! | am aware of no instance in which a court has applied
Brooke Group in a secondalipe price discrimination case.

Second]ower courtshave consistently held that the Supreme Cohdlding in that case
is not applicable to secondalipe cases:>? Courts have done this becatie statutory structure
that prohibits primarfine price discrimination stands on an entirely different footing than the
statutory scheme that proscribes secondary
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Act. Thus, a primaryine plaintiff bears the “same substantive burden as under the Sherman Act,
that is, theplaintiff must show that the predator stands some chance of recouping his t8%ses.”

There is no such “predator” in secondéine casesThereis no firm alleged to be pricing
below its own costs or doing so in an effort to (and with a dangerous probability of) excluding its
own rivals Instead, the potential effect occurs in a market différent the one in which the seller
operates.This is why “the same analogy [to predatory pricing cases] may not be made to
secondanyline price discrimination claims,” ariBrooke Group is inapplicabfe’

5.
Section 28) of RobinsonPatmanprovides a defense when a supplier’s discriminatory

discounts “makenly due allowance for differences in the cost of manufacture, sale, or delivery
resulting from the differing methods or quantities in which such commodities are

24



Note in this example, ghrequirement is for a target number of saledgpendentf a sale to any
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In any event, however the court may rule on thatter of lawjt does not end the inquiry
of whether Southern engaged in illegaice discrimination in this casé.anticipate that the
evidence presented in litigation will demonstrate that violations of law have occurred regardless
of whether suppliefunded discounts are accepted ascofsale undebection2(a).

The dissenting Commissioners note that Southern has produced evidence of operational
cost savings resulting from serving large retailers over independe@smmissioneFerguson
claims these cost savings account for “manyut not all, of the price differentials, and
Commissioner Holyoak claimhat “the price or margin differences between independents and
chains—where they exist-are substantially narrowed once discounts and operating costs are
properly accounted fgr and thatsubstantial narrowingllows defendants to medhe cost
justification test.#®

| donot dispute the existence of operating cost variances associated with selling to different

chain and independent purchasers. Howelvam not aware of any case that has adopted a
“substantial narrowing” standard for evaluating whether price discrimination is cost justifnhs(pe)-h(
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that Southern’s pricing discrimination resulted from a good faith belief that it was meeting
competition.

Commissioner Holyoaleffectively positsthat Southern is entitled tblanket immunity
becauseSouthernpresents evidence it faces competition in upstreapplier markets and
downstream retail marketand that competition to maintain its distribution through suppliers
“affects” its pricing strategy*°

First,anyupstreanpressure$o maintain distribution with certain suppliers is irrelevant to
aRobinsonPatman meeting competition defense. Southern would be a buyer in upstream supplier
markets; 8ction2(b) provides that a seller méywer its price“to meetanequallylow priceof a
competitor.”The defensenvolvescompetitionfor a particulardownstreanbuyer’'sbusinessand
| am unawareof any precedentthat allows RobinsonPatmandefendantsto credit upstream
competitionto excuse downstreapricediscrimination.

Second CommissioneHolyoak’s dissentoffers no factsthat supportthe ideathat every
price discrimination Southernengagedn resultedfrom the good faith belief it was meeting
competition.Theoperativenvordsin thestatuteare*meet and“of acompetitor: Professor#hillip
Areedaand HerbertHovenkampexplainthat “the meetingcompetitiondefensewould permita
sellerto
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The point of Robinsofatman is that the same rules should apply to everyone. It is time
to enforce if'6?

61| am grateful tdvlax M. Miller for his partnershijn this effor{ andSophia Reiss for hendispensable work as a
paralegal. Wwould also like to thankatherine Sancheklathan Petel@rett Wendling Kate Conlowand Bryce

Tuttle fortheir support in researching the RobingtatmanrAct. Finally, | would like to thank the incredibly
talented and dedicated staffthe Anticompetitive Practicd3ivision and Bureau of Economiegho investigated

this important matteandfiled today’s complaintGeoffrey Green, Patricia McDermott, Christina Bro@ana
Abrahamsen, Daniel Blauser, Wes Carson, Daniel Chozick, Joe Conrad, Stephanie Funk, Jordan Kliemek, Lau
Patterson, Ross Steinbehdike Baker, Shira Steinberlylaia Perez, ColemaWatts,Aviv Nevo, Aileen Thompson,
Ben Heebsh, Aaron Fix, Kevin lage, and Dhanya Srikanth.
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