
  

 
   

 
 
 

  
 

 
 

   
 

 
  

 
    

 
  

 
  

     
  

 
    

 
  

  
 

  
     

 
    

   
 

    
    

 
 

 
  

  
   
    
 

  
   

  
 

 
     

UNITED STATES OF AMERICA 

Federal Trade Commission 
WASHINGTON, D.C. 20580 

Statement of Chair Lina M. Khan 
Joined by Commissioner Rebecca Kelly Slaughter and Commissioner Alvaro M. Bedoya 

Regarding the Non-Compete Clause Final Rule 
Commission File No. P201200 

December 31, 2024 

On April 23, 2024, the Commission finalized a rule prohibiting noncompete clauses with 
workers. The vote followed an extensive process spanning both Republican and Democratic 
Administrations—including public workshops, careful review of empirical scholarship, 
enforcement experience, and notice-and-comment rulemaking. The Commission received over 
26,000 public comments in response to the proposed rule, over 25,000 of which supported 
banning noncompetes. The final rule reflects careful study of this public input, as well as the 
extensive and robust economic literature documenting the harms caused by noncompetes. 

The outpouring of public comments underscores a basic reality: robbing people of their 
economic liberty also robs them of all sorts of other freedoms, chilling speech, infringing on 
religious practice, and impeding people’s right to organize. The American tradition has long 
viewed open markets and free enterprise as a key bulwark against coercion and centralized 





 

 

    
  

    
  

 
    

  
 
     

 
  

   
  

  
 
      

    
 

  
 

 
   

   
   

 
  

    
 

  
    

   
 

 
 

   
 

  
  

 

 
            
          
            

           
       

        
     
      

The Seventh Circuit likewise upheld the Commission’s authority to issue substantive 
rules under Section 6(g). In United States v. JS & A Group, the Seventh Circuit considered a 
challenge to the FTC’s Mail Order Rule, which was promulgated in part pursuant to the 
Commission’s “unfair methods of competition” authority. The court, like the D.C. Circuit, held 
that section 6(g) authorized the Commission to issue the rule. The Seventh Circuit’s opinion 
drew on National Petroleum Refiners and “incorporate[d] by reference that case’s lengthy 
discussion of the Commission’s rulemaking authority under section 6(g).” 6 

In short, the only courts to have considered whether Section 6(g) confers “unfair methods 
of competition” rulemaking authority have answered decisively. Commissioners Ferguson and 
Holyoak can point to no case law in support of their argument that section 6(g) does not 
authorize the Commission to issues substantive rules—and the case law that does exist says the 
exact opposite. Upholding the rule of law demands that we follow what the law is, not what we 
wish it were. 

Our colleagues’ arguments are also belied by the fact that Congress enacted legislation 
confirming this authority following the D.C. Circuit’s decision. 

In 1975—two years after National Petroleum Refiners—Congress, in the Magnuson-
Moss Amendments, 

https://commerce.11


https://authority.13
https://rules.12
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Lastly, Commissioner Holyoak argues that “Section 5 adjudication itself has no force of 
law.”25 This is plainly wrong. Under the plain text of the FTC Act, a final cease-and-desist order 
is legally binding and the party covered by the order “must cease and desist from the violation of 
the law so charged…”26 While the Commission must commence a civil action in a federal 
district court to recover penalties, penalties for violating a final cease-and-desist order begin to 
accrue immediately after the cease-and-desist order becomes final.27 The fact that the 
enforcement mechanism requires a civil action in a district court does not strip a cease-and-desist 
order of the force of law. Thus, final cease-and-desist orders are legally binding and carry the 
force of law and the Commission may enforce any Section 6(g) rule, including this one, through 
its cease-and-desist orders. 

b. The legislative history confirms this reading. 

Commissioner Holyoak argues that legislative history disproves that Section 6(g) confers 
substantive rulemaking authority. Because the statutory text is clear, the legislative history is less 
probative.28 But to the extent legislative history is relevant, it confirms the Commission’s 6(g) 
authority. 

When reviewing the legislative history of the 1914 FTC Act, the D.C. Circuit concluded 

https://www.ftc.gov/system/files/ftc_gov/pdf/2024-6-28-commissioner-holyoak-nc.pdf
https://probative.28
https://final.27


 

 

    
  

 
    

 
 
  

   

   
 

  
    

 
    

    
   

 
   

 
   

  
 

   
 

  
   

   
  

  

 
   
  
  
             

             
       

                   
             

                   
               

  
           
  

Commission’s preference it would have “reaffirm[ed] the legislative rulemaking authority of the 
Commission.”32 

In the Committee report accompanying the revised bill, which also preceded the D.C. 
Circuit’s decision, Warren Magnuson, Chairman of the Senate Committee on Commerce, 
“pledged . . . to reintroduce legislation granting the Commission the power to promulgate 
legislative rules in the event of a decision by the courts which is adverse to the Commission on 
this issue.”33 Senator Magnuson reiterated the point by emphasizing that “the deletion of 
rulemaking powers by the Committee is not to be read in any way as a reversal of the Senate’s 
position in the 92d Congress, when it passed legislation by a vote of 72-2 which expressly 
conferred legislative rulemaking power upon the Commission.”34 

In 1974, in response to the D.C. Circuit’s decision, several House members added 
language to a House bill that would have restored the district court’s position and prohibited 
unfair competition rulemaking.35 But the House’s proposed modifications were rejected by the 
conference committee, which instead substituted language adding heightened procedural 
requirements for UDAP rulemaking at the same time that it expressly preserved the 
Commission’s power to promulgate other rules preventing unfair methods of competition 
according to ordinary notice and comment procedures.36 

Debate immediately preceding the Senate vote on the conference report further 
demonstrated that lawmakers were aware of the holding in National Petroleum.37 During debate, 
lawmakers made clear that the amendments were “not intended to affect the Commission’s 
authority to prescribe and enforce rules respecting unfair methods of competition” and the 
Commission may continue to do so “in accordance with the informal rulemaking procedures of 
[the Administrative Procedure Act (“APA”)].38 

In each instance, Congress chose to affirm rather than overturn or diminish the FTC’s 
authority to issue substantive rules defining unfair methods of competition. As the Supreme 
Court has observed, “[t]he long time failure of Congress to alter” a statutory provision, like 
Section 6(g) here, “after it had been judicially construed, and the enactment by Congress of 
legislation which implicitly recognizes the judicial construction as effective, is persuasive of 

32 Id. at 32. 
33 Id. 
34 Id. 
35 The House proposal would have expressly stricken the Commission’s power to make rules and regulations from 

https://APA�)].38
https://Petroleum.37
https://procedures.36
https://rulemaking.35


 

 

   
   

   
 

    
 
   

        
 

   

  

  
 

 
   

   
 

 
  

      
    
 

 
   

     
   

   
 

 
 

 
   

    
  

 
               

             
               

          
  
          
            
               

        
    
    

legislative recognition that the judicial construction is the correct one.”39 That is especially true 
when, as here, “the matter has been fully brought to the attention of the public and the Congress, 
[and] the latter has not seen fit to change the statute.”40 

c. This rule does not raise a “major question.” 

Our colleagues argue that the noncompete rule is barred by the “major questions” 
doctrine. But this doctrine applies only in “extraordinary” cases where “agencies assert[] highly 
consequential power beyond what Congress could reasonably be understood to have granted.”41 

https://effect.42




https://www.ftc.gov/sites/default/files/documents/cases/2013/05/130515charlottepipedo.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/2110144C4765BuckeyeFinalOrder.pdf
https://www.ftc.gov/system/files/documents/cases/final_global_wiehl_order.pdf
https://www.ftc.gov/system/files/documents/cases/2010108c4748sevenmarathonorder.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/2210121c4799eqtquantumfinalorder.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/2110087C4773ArkoExpressFinalOrder.pdf
https://www.ftc.gov/system/files/documents/cases/191_0068_c-4691_dte-enbridge_decision_and_order_public_version.pdf
https://www.ftc.gov/system/files/documents/cases/191_0068_c-4691_dte-enbridge_decision_and_order_public_version.pdf
https://www.ftc.gov/sites/default/files/documents/cases/2010/12/101213polyporeorder.pdf


 

 

  
  

  
 

  
 

     

   
    

  
    

 
  

              
         

   
           

             
     

   
      

  
       

  
      

  
      

   
      

    
      

         
  

               
    

      
            

       

            
          

         
         

   
 

          
        

      
     

           
 

use of noncompetes by firms was an unfair method of competition in violation of Section 5.58 

Neither Commissioner Ferguson nor Commissioner Holyoak disputes that these enforcement 
actions fall well within the FTC’s authority, and courts have long held that the choice between 
adjudication and rulemaking “rest[s] within the informed discretion of the administrative 
agency.”59 

Here, the Commission determined that addressing the harm to competition from 
noncompetes would be more efficiently addressed through rulemaking than through case-by-case 
enforcement alone. Notice-and-comment rulemaking affords all stakeholders a more fulsome 
opportunity to participate in the administrative process. The Commission received over 26,000 
commenters, spanning people across all walks of life, from hairdressers in Ohio and doctors in 
West Virginia to bartenders in Florida and journalists in Texas.60 And as the FTC describes in 

https://www.ftc.gov/sites/default/files/documents/cases/2009/04/090410lubrizoldo.pdf
https://www.ftc.gov/sites/default/files/documents/cases/2007/10/071023decision.pdf
https://www.ftc.gov/system/files/documents/cases/211_0056_c4752_davita_utah_health_order.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/Decision%20and%20Order.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/C-4770%20211%200174%20-%20JAB%20Consumer%20Fund-VIPW%20Final%20Order%28NoSig%29.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/C-4770%20211%200174%20-%20JAB%20Consumer%20Fund-VIPW%20Final%20Order%28NoSig%29.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/2110083C4776TractorSupplyDecisionOrder.pdf
https://www.ftc.gov/system/files/documents/cases/1710227_fresenius-nxstage_decision_and_order-4919.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/D09413ICEBKFinalOrderPublic.pdf
https://www.ftc.gov/system/files/documents/cases/gallo-cbi_decision_and_order_final_201107.pdf
https://www.ftc.gov/system/files/documents/cases/gallo-cbi_decision_and_order_final_201107.pdf
https://www.ftc.gov/system/files/documents/cases/161_0116_c4621_sherwin_williams_decision_and_order.pdf
https://www.ftc.gov/system/files/documents/cases/price_chopper_decision_and_order.pdf
https://www.ftc.gov/system/files/documents/cases/d09378commissionfinalorder.pdf
https://www.ftc.gov/news-events/news/press-releases/2023/02/ftc-approves-final-orders-requiring-two-glass-container-manufacturers-drop-noncompete-restrictions
https://www.ftc.gov/news-events/news/press-releases/2023/02/ftc-approves-final-orders-requiring-two-glass-container-manufacturers-drop-noncompete-restrictions
https://www.ftc.gov/news-events/news/press-releases/2023/02/ftc-approves-final-orders-requiring-two-glass-container-manufacturers-drop-noncompete-restrictions
https://www.ftc.gov/news-events/news/press-releases/2023/06/ftc-approves-final-order-requiring-anchor-glass-container-corp-drop-noncompete-restrictions-it
https://www.ftc.gov/news-events/news/press-releases/2023/06/ftc-approves-final-order-requiring-anchor-glass-container-corp-drop-noncompete-restrictions-it
https://www.ftc.gov/news-events/news/press-releases/2023/03/ftc-approves-final-order-requiring-michigan-based-security-companies-drop-noncompete-restrictions
https://www.ftc.gov/news-events/news/press-releases/2023/03/ftc-approves-final-order-requiring-michigan-based-security-companies-drop-noncompete-restrictions
https://www.regulations.gov/comment/FTC-2023-0007-5145
https://www.regulations.gov/comment/FTC-2023-0007-6082
https://Regulations.gov
https://Regulations.gov
https://Regulations.gov
https://Texas.60


 

 

 
   

     
   

 
   

    
  

   
   

   
  

    
   

 
 

 
 

     
   
  

 
   

   
   

 
  

  
 

   

 
      

       
 

       
            

        
     
     
                 

             
              

          
       

        
          

   
     

https://www.regulations.gov/comment/FTC-2023-0007-8852
https://www.regulations.gov/comment/FTC-2023-0007-13828
https://www.regulations.gov/comment/FTC-2023-0007-13828
https://www.federalregister.gov/citation/83-FR-38307
https://www.federalregister.gov/citation/83-FR-38309
https://x.com/ChrisMurphyCT/status/1783175390313205826
https://x.com/mattgaetz/status/1783149296625365069
https://competition.64
https://workers.63
https://noncompetes.62
https://noncompete.61
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“public interest, convenience, or necessity” require;76 to allow railroad acquisitions in the “public 
interest;”77 and to issue any air quality standards “requisite to protect the public health[.]”78 

The Supreme Court has only “found a delegation excessive” in two cases and “in each 
case . . . Congress had failed to articulate any policy or standard to confine discretion.”79 That is 
hardly the case here. In A.L.A. Schechter Poultry Corp. v. United States, one of the two cases 
where the Court found delegation excessive, the Court offered the FTC Act’s prohibition on 
“unfair methods of competition” as an example of appropriate delegation.80 That is the same 
intelligible principle that underpins the Commission’s final rule. 

Our colleagues argue that the Court there limited its holding solely to the Commission’s 
“case by case” adjudicative enforcement actions. But this account of Schechter is incomplete. In 
distinguishing the Congressional grant of authority under the National Industrial Recovery Act 
(“NIRA”) at issue in Schechter from the FTC Act, the Supreme Court did not rely only on the 
fact that the FTC has, as one of its enforcement procedures, the ability to bring case-by-case 
adjudications. Moreover, our colleagues fail to explain (and can identify no case supporting) how 
a statutory standard could constitute a lawful delegation for adjudication purposes and yet 
somehow transform into an unintelligible one in the context of rulemaking.   

The Schechter Court also emphasized that “the difference between the code plan of the 
Recovery Act and the scheme of the Federal Trade Commission Act lies not only in 



 

 

  
 

  
   

 
     

  
  

 
     

   

   
  

    
  

     
  

   
   

  
 

  
   

  

    
 
       

  

 
    
                   

                  
               

              
             
    

                
   

 
    
                  

    
             
        

described the NIRA, “[any statutory] restrictions leave virtually untouched the field of policy 
envisaged . . . . [I]n that wide field of legislative possibilities, the proponents of a code, 
refraining from monopolistic designs, may roam at will and the President may approve or 
disapprove their proposals as he may see fit.”85 

Here, by contrast, the Commission’s authority is bounded.86 As the rule explains, “unfair 
method of competition” has specific legal elements laid out by the Commission and the courts, 
which the Commission carefully applies through the rule.87 

The procedural scheme governing the Commission’s authority to issue the noncompetes 
rule also differs vastly from the authority at issue in Schechter. Under NIRA, no findings were 
required and the President approved the code, recommended by trade or industry associations, 
through executive order at his sole discretion. The lack of process under NIRA contrasts sharply 
with the requirements of the Administrative Procedure Act (APA), which the Commission 
followed when promulgating the noncompetes rule. The Commission held workshops, issued a 
Notice of Proposed Rulemaking, and reviewed 26,000 comments submitted by members of the 
public. The Final Rule’s Statement of Basis and Purpose carefully goes through these comments 
and the extensive evidence gathered, makes detailed findings, and is now subject to judicial 
review. The procedures the Commission followed under the FTC Act and the APA contrast 
sharply from the NIRA scheme, which permitted the President to “impose his own conditions, 
adding to or taking from what is proposed, as ‘in his discretion’ he thinks necessary ‘to 
effectuate the policy’ declared by the Act.”88 

In analyzing a nondelegation claim, courts may also consider the “purpose” of the statute 
at issue, its “factual background,” and the “statutory context.”89 Congress enacted the FTC Act 
“to supplement and bolster” the Sherman and Clayton Acts.90 Specifically, the FTC Act was 
intended “to stop in their incipiency those methods of competition which fall within the meaning 
of the word ‘unfair.’”91 The noncompete rule does precisely that. 

Over the FTC’s 110 year history, no court has ever held that its “unfair methods of 
competition” authority marks an unconstitutional delegation of authority from Congress. When 
Sears Roebuck & Company raised this argument early in the FTC’s tenure, the Seventh Circuit 

85 Id. at 538. 
86 The dissents criticize the Final Rule as overly broad and inappropriate policymaking. In fact, the Final Rule is 



 

 

  
  

    
  

        
 

     
 

    
  

  
 

 
   

 
 

  
    

      
 

   

 
  

  
  

  
   

   
   

  
  

  
  

 
 

 
             
                     

       
      
   
     
                  

            
              

      



 

 

   
 

  
     

   
   

   
 

   
  

  
  

  
   

     
       

 
 

 
 

  
 

  
    

 
 

    

   
   

 
  
        
             

          
   
              

           
          

     
   
                

                
            

               
             

                
                

                
          

Indeed, the Commission found that case-by-case enforcement alone cannot sufficiently 
address the harms from noncompetes. Scarce enforcement budgets constrain government action 
and the high cost of litigation deters many workers and competing businesses from pursuing 
private enforcement in the first place. Case-by-case litigation is also not well-suited to redress 
the negative externalities that stem from noncompetes, such as the harms they impose on 
workers and businesses who are not subject to the noncompe



 

 

 
    

  
    
 

  
    

 
    

    
 

 
 

 
     

   
 

    
   

  
  

    
 

     
 

   
  

    
    

   
   

  
 

 
   

 

 
   
   
   
   
   
                

              
         

see higher earnings when noncompetes are more readily available to firms (i.e., when legal 
enforceability of noncompetes increases). However, the empirical evidence indicates that, on net, 
greater enforceability of noncompetes reduces workers’ earnings.105 Likewise, in theory, if 
increased human capital investment increased innovation that redounds to the benefit of the 
economy and society as a whole, one would expect to see legal enforceability of noncompetes 
yield such benefits. But the empirical evidence on innovation effects demonstrates the 
opposite—that noncompetes inhibit innovation.106 

The final rule also analyzes extensively the costs and benefits of noncompetes and finds 
that the rule’s prohibition on noncompetes has substantial benefits that clearly justify the costs.107 

The logical extension of Commissioner Ferguson’s argument is that the agency cannot prohibit a 
practice through notice-and-comment rulemaking unless it has no costs at all—an argument for 
which administrative law offers no support. 

Commissioner Ferguson writes that the final rule does not establish that employers have 
viable alternatives to noncompetes. In fact, the final rule carefully considers this question, 
explaining that employers have several alternative ways to protect trade secret



 

 

  
     
  

  
    

 

 

    

   
  

 
 

 
 

    
    

   
 
 

  
  

 
  

 
   

     

 
     
  
            

           
          

            
              

                
         

           
              
              

             
            

            
                

                
   

Relatedly, Commissioner Ferguson asserts that noncompetes are superior to the less 
restrictive alternatives identified in the final rule because they are structural remedies rather than 
behavioral ones



 

 

  
  

     
 

    

 
 

   
 

   
 

     
  

 
  

    
  

 
 

  
 

  
   

 
 

 
  

    
  

 
 

 
  

    
 



 

 

   
  

      
    

   
  

 
 

 
   

 
   

  
  

  
 
   

     
 

 
 

 


