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IN THE UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF CALIFORNIA 

FEDERAL TRADE
COMMISSION, 

Petitioner, 

v. 

XCAST LABS, INC., 

Respondent. 

Case No. Misc. 21-1026 MWF (MRW x) 

REPORT AND RECOMMENDATION
OF UNITED STATES MAGISTRATE
JUDGE 

This Report and Recommendation is submitted to the Honorable 

Michael W. Fitzgerald, United States District Judge, pursuant to 28 U.S.C. 
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The agency’s enabling statute (the FTC Act) states that a party 

receiving a CID may file a petition with the FTC to modify or set aside a CID.  

15 U.S.C. § 57b-1(f)(1-2). Agency regulations establish a pre-petition meet-

and-confer requirement, detailed rules regarding the timing and scope of 

petitions, and a tight deadline by which the agency must typically rule on the 

petition. 16 C.F.R. § 2.10(a) et seq. 

15 U.S.C. § 57b-1(e) authorizes the FTC to file a petition in a federal 

district court “for an order of such court for the enforcement” of a properly 

issued CID. Neither the statute nor the agency’s regulations affirmatively 

state that a CID recipient waives the ability to defend a CID enforcement 
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authority to “regulate common carriers’ non-common-carriage activities,” 

while the FCC regulates the common carrier aspects of phone companies. Id.

But how to figure out where the line is between those activities?  Here, 

the bulk of the FTC’s investigative requests deal with consumer-facing issues: 

telemarketing sales practices, monitoring of complaints and local regulatory 

inquiries, customer account and payment information, use of the FTC’s 

Do Not Call Registry, etc.  (Docket # 1-2 at 14-18.)  The FTC’s ability to 

investigate and regulate such topics is clearly “plausible.” Children’s

Hospital, 719 F.2d at 1430.  That’s particularly true given that “the FTC may 

proceed against unfair [or deceptive] practices even if those practices violate 

some other statute that the FTC lacks authority to administer.”  AT&T

Mobility, 883 F.3d at 862 (quotation omitted).  Conversely, the determination 

of whether a VoIP provider falls wholly within the definition of a common 

carrier “is a fact-dependent inquiry” that has been “long-contested” in the 

industry and “raging for years.” FTC v. Educare Centre Services, Inc., 433 F. 

Supp. 3d 1008, 1017-18 (W.D. Tex. 2020) (collecting cases, quotation omitted).   

XCast may potentially be able to defend itself in substantive litigation 

with the FTC by asserting that it is wholly exempt from FTC regulation.  But 

no aspect of the regulatory scheme (and certainly not the meager bits and 

pieces of authority strung together in the company’s briefs) makes it plain 

that the FTC has no legal authority over XCast.  There is a widely known 

factual dispute about what the company’s VoIP business actually is and how 

close it falls under the common carrier umbrella.  That is sufficient for the 

FTC to get over the “low bar” of seeking compliance with its subpoenas “before 

[it] even decides whether to take an enforcement action” against XCast. 

Future Income Payments, 252 F. Supp. 3d at 966. 
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3. Finally, XCast does not convincingly demonstrate that it would be 

unduly burdensome for the company to respond to the remainder of the FTC’s 

requests. The Court closely reviewed the declaration of Stephen Nelson, a 

senior executive with the company, who provided the main evidentiary 

support for the company’s claim. Mr. Nelson states that he “would be the 

person who would manage” the project of compiling responsive materials for 

the FTC. (Docket # 15-2 at 5.) Mr. Nelson doesn’t believe that some types of 

materials that the agency seeks still exist.  (If so, he can likely attest to that 

in a manner acceptable to the FTC staff.) 

However, “assuming” there are additional materials to locate, 

Mr. Nelson broadly declares that they are in offices in California, Illinois, or 

Iowa that “remain[ ] shuttered due to Covid restrictions.”  Because of family 

health concerns, Mr. Nelson states that he is “restricted from travel per 

medical directive” and cannot “do that work.”  He also asserts – without 

support – that “it would be impossible for me to fulfill my many other job 

responsibilities” if he were to try to comply with the FTC’s document requests.  

(Id. at 5-6.) 

* * * 

The Court will not order Mr. Nelson (or any other XCast employee or 

attorney) to take any step that potentially jeopardizes their health.  Like the 

rest of society, the Court is well aware of the risks and consequences posed by 

the ongoing coronavirus crisis.  No federal investigation warrants the threat 

of significant illness to Mr. Nelson or his family. 

That said, however, most American businesses – and this district court 

– have eventually found ways to safely resume operations by the end of the 

second year of this pandemic.  I accept that Mr. Nelson may not be the 

optimal person to hunt through boxes of records due to his health concerns.  
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But I do not accept the blanket assertion that the company’s records are 

completely unavailable and inaccessible in the way that he suggests. All 

forms of litigation (including document production) have continued almost 

unabated since the outset of the crisis. Creative lawyers and company 


